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Virginia Specid Education Regulaions

STATE BOARD OF EDUCATION

Title of Regulaion: 8VAC 20-80-10 & s Regulations Governing Specid Education
Programns for Children with Disghbilities in Virginia (amending 8 VAC 20-80-10, 8VAC 20-80-
30 through 8 VAC 20-80-160 and 8 VAC 20-80-190; adding 8 VAC 20-80-45, 8 VAC 20-80-52,
8 VAC 20-80-54, 8 VAC 20-80-56, 8 VAC 20-80-58, 8 VAC 20-80-62, 8VAC 20-80-64,
8 VAC 20-80-66, 8 VAC 20-80-68, 8 VAC 20-80-72, 8 VAC 20-80-74, 8VAC 20-80-76,
8 VAC 20-80-78, 8 VAC 20-80-152, and 8 VAC 20-80-155; repeding 8 VAC 20-80-20, 8VAC
20-80-170, 8 VAC 20-80-180, and 8 VAC 20-80-200).

8 VAC 20-570-10 et seq. Specia Education Program Standards (REPEALING).

PART I.
DEFINITIONS.

8 VAC 20-80-10. Definitions.

The following words and terms; when used in this chapter; shall have the following meanings,
unless the context clearly indicates otherwise:

“Age of digility” means dl digible children with dissbilities who have not graduaied frem-a

of Edueation. with a standard or advanced sudies high school diploma who, because of such

Haparments disthilities are in need of specid education and related services, and whose second
birthday falls on or before September 30, and who have not reached their 22" birthday on or
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before September—30 [August—1September 30] (two to 21, inclusive) [in accordance with the
Code of Virginidl.

“Age of maority” means the age when the procedura safequards and other rights afforded to
the parent or parents of a sudent with a disability transfer to the sudent. In Virginia, the age of

magority is 18.
“Alternate assessment” means [testing assessment] for [students children] with disgbilities who
cannot paticipate in the [state-wide state] or divisonwide [testing assessment] programs even

with appropriate accommodations and modifications.

“Assdive technology device’” means any item, piece of equipment, or product system, whether
acquired commercidly off the shdf, modified, or customized, that is used to increase, mantan,
or improve the functiona capabilities of ehHdren achild with dissbiities a disability.

“Assdive technology sarvice’ means any sarvice tha directly assds a child with a disability
in the selection, acquisition, or use of an assidtive technology device. The term includes:

1.The evaduation of the needs of a child with a disability, induding a functiona evauation of
the child in the child's customary environment;

2.Purchasing, leasing[,] or otherwise providing for the acquistion of assdive technology
devices by children with disabilities;

3.Sdecting, dedgning, fitting, cudomizing, adapting, aoplying, feanipg mantaning,
repairing, or replacing assistive technology devices;

4.Coordinating and using other therapies, interventions, or services with assdive technology
devices, such as those associated with exiding education and rehabilitation plans and
programs,
5.Traning or technica assgance for a child with a disability or, if gppropriate, that child's
family; and
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6.Traning or technicd assdance for professonds (incduding individuds providing
education or rehabilitation services), employers, or other individuds who provide services to
employ[;] or ae othewise subgtantidly involved in the mgor life funetien functions of
childrenwith-dissbilities that child.

“At no coz” means that all specidly designed ingtruction is provided without charge, but does
not preclude incidentad fees that ae normdly charged to [pendisabled sudents without
disabilities] or their parent or parents as part of the reqular education program.

“Audiology” means sarvices provided by a qudified audiologist licensed by the Board of
Audiology and Speech-Language Pathology and includes:

1 Identification of children with hearing loss,

2.Determination of the range, naure, and degree of hearing loss, including referrad for
medica or other professond attention for the rehabilitation of hearing;

3.Provison of habilitative activities, such as language habilitation, auditory training, speech
reading (lip-reading), hearing evaluation, and speech [eerversation conservation|;

4.Cregtion and adminigiration of programs for prevention of hearing loss,

5.Counsding and guidance of [pupis children], parenty,] and teachers regarding hearing
loss, and

6.Determination of the—ehilds—need children’'s needs for group and individud amplification,
selecting and fitting an gppropriate ad, and evaduating the effectiveness of amplification.

“Autism” means a devdopmentd disability dgnificantly affecting vebd and  nonverbd
communication and socid interaction, generdly evident before age three, that adversdy affects a
childs educationd performance. Other characteridics often associated with  autism  are
engagement in repetitive activities and Sereotyped movements, resistance to environmentd
change or change in dally routines, and unusua responses to sensory experiences. The term does
not apply if a child's educationd performance is adversdly affected primarily because the child
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has an emotional disturbance as defined in this dapter. A child who manifests the characterigtics
of autiam after age three could be diagnosed as having autism if the criteria in this definition are
satisfied.

“Behaviord intervention plan” means a plan that utilizes podtive behaviord interventions and
supports to address behaviors which interfere with the learning of students with disabilities or

with the learning of others or [behaviors] that require disciplinary action.

“Busness [day days]” means Monday through Friday, 12 months of the year, exclusve of

fedard and gae holidays (unless holidays ae ecificdly induded in the dedgnation of
busnessdays, asin 8 VAC 20-80-66 B4 a [bal.)

“Cdendar days’ means consecutive days incusve of Saturdays, Sundays, and officialy
designated holidays & the local school divison leve. Whenever any period of time fixed by this
chapter shal expire on a Saturday, Sunday, or school holiday, the period of time for teking such
action under this chapter shal be extended to the next day, not a Saturday, Sunday, or school
holiday.

“Casdload” means the total number of students assigned to specia education personnel.

“Change in identification” means a change in the digibility—ecommitteds determination of the
child' sdisability by the team that determines digibility.

“Change in placement” means.
1.The
specia—edueation—to child's initid placement [# from generd education to] specia education
and related services [from-genera-education;

2.The expulson or long-term suspension of agtudent with a disability;
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3.The placement change which results from a change in the identification of a disability;

4.The change from a public school to a private day, resdentid[,] or state-operated program;
from a private day, resdentid[,] or State-operated program to a public school; or to a
placement in a separate facility for educationa purposes,

5.Termination of all specia education and related sarvices, or

5.6. Graduation with a standard or advanced studies high school diploma.

“Changein placement,” for the purposes of discipline, means;

1.A removd of a sudent from the student’s current educational placement [is] for more than

10 consecutive school days; or

2.The sudent is subjected to a saries of removals that conditute a pattern because they

cumulate to more than 10 schoal daysin aschool year, and because of factors such as

a The length of each removd;

b. Thetotd amount of time the sudent is removed:; or

C. [the The] proximity of the removas to one ancther.

[“Chapter” means these regulations, 8 VAC 20-80-10 et seq..]

“Chater schools’ means any school medting the regquirements for charter as set forth in the
Code of Virginia.

“Child” means any person who shal not have reached his 22" hirthday by September—30
[August-1September 30] of the current year.
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“Chidren Child with [eissbilittes a disability]” means these—chitdren a child evauated, in
accordance with this chapter, as—having and determined, as a result of this evauaion, to have
autism, deaf-blindness, a devdopmentd deay, a hearing imparment which—may—incude
induding desfness, mentd retardation, multiple disabilities, an orthopedic impairment, other
hedth imparment, a-sexieus an emotiona disturbance, a severe erprofeund disability, a specific
learning disability, a speech or language imparment, a traumatic brain injury, or a visud
imparment which—may—dude induding blindness, who becadse—of—these—mpairments—need by
reason thereof, needs special education and related services. The term “dudent” may dso be
used to refer to a child with a disability.

[“Child study committeg” means a committee that endbles school personnd, and nonschool

personnd, as appropriate, to meet the needs of individud children who are having difficulty in

the educationd setting.  The committee reviews existing data to make recommendations to meset

children's needs and reviews the results of implementation of the recommendations. The child

sudy committee may refer children for evaluation for specid education and related services]

“Complaint” means a request that the Virginia Depatment of Education investigate an dleged

violation by a locd [scheol divigen educationd agency] of a right of a parent or [parents of d
child who is digible or beieved to be dligible for specia education and related services based on
federd and dae law and regulations governing specid education [or_a right of such child]. [A
complaint is a satement of some disagreement with procedures or process regarding any naiter
relative to the identification, evauation, or educationd placement of the child, or the provison

of afree appropriate public education.]
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“Comprehensve Services Act” (CSA) means the [aet Comprehensive Services Act for At-Risk
Youth and Families (§2.1-745 et seq)] tha [established edablishes the collaborative
adminigration and funding system that addresses and funds services for certan a-risk youths
and their families.

“Consent” means:

1.The parent or parents or digible dudent has been fully informed of al information reevant
to the activity for which consent is sought in his the parent’'s, parents, or eligible sudent’s

native language, or other mode of communication;

2.The parent or_parents or digible sudent understands and agrees, in writing, to the carrying
out of the activity for which consent is sought, and the consent describes that activity and
lists the records (if any) whieh that will be released and to whom; and

3.The parent or parents or digible sudent understands that the granting of consent is

voluntary on the part of the parent or parents or eigible sudent and may be revoked at any
- hefimelimi corth _
“Correctiond  fadility” means any date faclity of the Depatment of Corrections or the
Depatment of Juvenile Judtice, any regiond or locd deention home, or any regionad or loca
jal.

“Counsding sarvices’ means sarvices provided by qudified visting teachers, socid workers,

psychologists, guidance counselors, or other qudified personnd.
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“Day” means caendar day unless otherwise indicated as business day or school day.

“Dedfness’ means a hearing imparment that is 0 severe that the child is impared in
processng linguidic information through hearing, with or without amplification, that adversdy
affects the child's educetiona performance.

“Dedf-blindness’ means eoncomitant [having] hearing and visud imparments [occuring] at
the same time, the combination of which causes such severe communicetion and other
developmenta and educational preblems needs that they cannot be accommodated in specid
education programs soldly for desf-er-blind children with deafness or children with blindness.

4 Perceptud-skills—and
.  cation <kl

“Developmentd dday” means adisability affecting a child ages two through eght [whel:

1.[4s Who is] experiencing developmentd ddays, [as—defined—by—the \irginiaDepartmentof
Education—-and] as measured by appropriate diagnostic instruments and procedures, in one or

more of the following areas physcd development, cognitive devdopment, communication

devdopment, socid or emotiona devel opment, or adaptive deve opment; and

2.Who, by reason thereof, needs special education and rel ated services.
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“Direct _services’ means sarvices provided to a child with a disaility directly by the state
directly Virginia Department of Education, by contract, or through other arrangements.

“Due process hearing” means  an [Hmpardid adminigraive] procedure [gsed] conducted by an
impatiad hearing officer to resolve disagreements [over—issues—related—to regarding the
identification, evaudtion, educationd placement and services, and the] provison of a free
appropriate public education that arise between a parent or parents and a loca [scheel-division
educationd agency]. [A due process hearing involves the gppointment of an impatid hearing

officr who conducts the hearing, reviews evidence and determines what is educationdly
appropriate for the child with a disability.

“Early identification and assessment of disabilities in children” means the implementation of a
formd plan for identifying adisability as early as possiblein achild slife.

[“Education records’ means the type of records covered under the definition of “education

record” in the regulaions implementing the Family Education Rights and Privacy Act (20 USC
8812329.).]

“Emotiond disturbance’—see—“Serious—emetiona—disturbance” means a condition exhibiting
one or more of the following characteristics over a long period of time and to a marked degree
that adversaly affects a child' s educationa performance

1.An inability to learn that cannot be explained by intellectua, sensory, or hedth factors;

2.An inadbility to build or mantan saisfactory interpersona rdationships with peers and
teachers,

3.Inappropriate types of behavior or fedings under norma circumstances;

4.A generd pervasve mood of unhappiness or depression; or

5.A tendency to develop physca symptoms or fears associated with persond or school
problems.
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The teem indudes schizophrenia The term does not apply to children who are socidly
maadjusted, unlessit is determined that they have an emotiond disturbance.

“Evduation” means procedures used in_accordance with this chapter to determine whether a
child has a disability and the nature and extent of the specia education and related services that
the child needs [as described in 8 VAC 20-80-54 of this chapter]. Fhe-term-meansprocedures

“Extended school year sarvices' for the purposes of this chapter means specid education and
related sarvices that:

1. Are provided to a child with a disability:

a Beyond the norma school year [{ir—thenumber—of days—and—hours)] of the locd
educationd agency;

b. In accordance with the child' sindividudized education program;

c. At no cost to the parent or parents of the child; and

2. Mest [any the] sandards established by the Virginia Department of Education.

“Federd financid assdance’ means any grant, loan, contract or any other arrangement by
which the U.S. Department of Education provides or otherwise makes avalable assstance in the
form of funds, services of federa personnd, or red and persond property.

“Free appropriate public education” (FAPE) means specid education and related services
whichthat:

1. Are provided a public expense, under public supervison and direction, and without
charge;

2. Meet the standards of the Virginia Board of Education;
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3. Include preschool, dementary school, middle school or secondary school—er—vecationa
education in the sate; and

4. Are provided in conformity with an individudized education program that meets the
requirements of this chapter.

“Functiond behavioral  assessment” means a process [that—deermines to determing] the
underlying cause or functions of a child's [preblem] behavior [that impede the learning of the
child witha disability or the learning of the child's peerg).

“Gengd _aurriculum” _ means the same caurricullum [used  with children  without disabilities]
adopted by a locd educationd agency, schools within the local educationa agency or, where
applicable, the Virginia Depatment of Education for dl children from preschool through
secondary school.  The term relates to content of the curriculum and not to the setting in which it

is taught.

“Hearing impairment” means an imparment in hearing, whether permanent or fluctuating, that
adversdy affects a child's educationd peformance but whieh that is not included under the
definition of “deafness” in this section.

“Home-based indruction” means savices that are ddivared in the home setting (or other
agreed upon setting) in accordance with the [students child' g individudized education program.

“Homebound indruction” means academic ingruction provided to sudents who are confined

a home or in a hedth care fadlity for periods that would prevent norma school attendance
based upon certification of need by a licensed physician or licensed clinica psychologist. For a
child with a disability, the IEP mus determine the ddivery of services including the number of
hours of services,
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“Home ingruction” means ingruction of a child or children by a parent or parents, quardian or

other person having control or charge of such child or children as an dterndtiive to attendance in

a public or private school, in accordance with the provisons of the Code of Virginia This
ingtruction may aso be termed home schooling.

“Home tutoring” means indruction by a tutor or teacher [ef with] qudifications prescribed by

the Virginia Board of Education and approved by the divison superintendent, as an dternative to

atendance in a public or private school [in accordance with the provisons of the Code of
Virgnia). [This tutoring is often used as an dterndive form of home schooling but is not home
ingtruction as defined in the codel]

“Impartid hearing officer” means a person, sdected from a lig mantained by the Office of the

Executive Secretary of the Supreme Court of Virginia to_conduct a due process hearing. A

“Implementation plan” means the plan developed by the LEA loca scheel-divisen educationa

agency desgned to operationdize the decison of the hearing officer—the—reviewing—officer; or
agreement between the paties. The implementation plan shdl include the name and postion of

the individuad in the loca scheel—divisen educationd agency charged with the implementation
of the decison (case manager) as well asthe date for effecting such plan.

“Independent _educationd _evauation” (IEE) means an evauaion conducted by gudified a
gudified examing or examiners who are not employed by the public locd educationa agency
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responsble for the education of the child in question. Whenever—an—independent—evaudation—is
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“Individudized education program” (IEP) means a written statement [of—senvices] for a child
with a disability that is developed, reviewed[,] and revised in a team mesting in accordance with
this chapter. [The IEP specifies the individud educationd needs of the child and wha specid
education and related services are necessary to meet the needs|

“Individudized family sarvice plan” (IFSP) under Pat C means a written plan for providing
ealy intervention services to an infant_or toddler with a disability digible under Pat C and [to]
the child’ s family.

“Infant_and toddler with a disability” means a child, ages hirth [threugh to] two, [indusve]
whose hirthday fdls on or before September 30, or who is digible to receive sarvices in the Part

C early intervention system up to age three, and who:

1. Has ddayed functioning;

2. Manifests atypical development or behavior;
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3. Has behaviord disorders that interfere with acquisition of devel opmentd skills; or

4. Has a diagnosed physcd or mentd condition that has a high probability of resulting in

delay, even though no current delay exiss.

“Informed [parental] consent”: see “ Consent.”

“Initid placement” means the firg public loca educational agency placement in ether a public
school, state-operated program, or private school program for the purpose of providing specid

education or rdated sarvices.

“Interpreting” means trandating from one language to ancther (eq., Sgn language to spoken

English); for the purposes of this chapter, this indudes ord interpreting and tranditerating for
sgned English sysems [and or] for cued speech/cued language.

“Interpreting  personned” means persopnd  individuds  providing  educational  interpreting
savices for—children—with—hearing  impairments—deafness—or—both—medting who medt the
qualifications set forth under the-section-on-Qudified Professionds 8 VAC 20-80-45 E.

“Itinerant” means a qudified professona employed by the locd school divison who provides
sarvices in various locations to students children with disshilities ivariouslocaions.

“Learning disability”[:] see " Specific learning disability.”

“Least redrictive environment” (LRE) means tha to the maximum extent gppropriate, children
with disbilities induding children in public or private inditutions or other care facilities, are
educated with children who are not disabled, and that special classes, separate schooling or other
remova of children with disabilities from the regular educationd environment occurs only when
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the nature or severity of the disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.

“Leve | sarvices' means the provison of specid education and related services to [students
children with dissbilities] for less than 50% of their indructional school day (excluding
intermisson for meds). [Fmein The time tha a child receives] specid education [services is
cdculated on the bass of specid education services described in the individualized education

program, rather than the location of sarvices.

“Levd 1l sarvices’ means the provison of specia education and related services to students
children with dissbilities for 50% or more of the indructiona school day (excluding intermisson
for medls). [Hme-in The time that a child recalves| special education [services| is calculated on
the basis of specid education services described in the individualized education program, rather
than the location of services.

“Loca educationd agency” means a locad school divison governed by a locad school board ef |,
a state-operated program that is funded and administered by the Commonwedth of Virginia[, or
the Virginia School for the Deaf and the Blind at Staunton and the Virginia School for the Dedf,
Blind and Multi-Disabled at Hampton).

[“Manifestation determination review” means a process to review dl rdevant informaion and
the relationship between the child’ s disability and the behavior subject to the disciplinary action.]

“Medica sarvices’ means sarvices provided by a licensed physician or nurse practitioner to
determine a child's medicdly related disability whieh that results in the child's need for specid
education and related services.

“Mentd retardation” means dgnificantly subaverage generd intdlectud functioning  existing
concurrently with deficits in adaptive behavior and manifested during the developmental period;
whieh that adversaly affects achild's educationd performance,
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“Multiple disbilities’ means eoreamitat two or more imparments a the same time (sueh—as
for example, mentd retardation - blindness, menta—retardation learning disability - orthopedic
imparment—ete:), the combination of which causes such severe educationd preblems needs that
they cannot be accommodated in special education programs solely for one of the impairments.
The term does not include ehHdrenwith deaf- blindness.

“Native language’
8§3283)when if used with reference to a—persen an individua of limited English-spesking—abHity
proficiency, means the language normaly used by that persen individud, or, in the case of a

child, the language normdly used by the parent or parents of the child:, except[—2—a in] dl
direct contact with a child (incduding evauaion of the child), eommunication—wodld—be—in the
language normdly used by the child and-net-that-oftheparents—if-there-is-a-difference-betwee
thetwo in the home or learning environment. [2] H—apersohr—s-desf—orblind For an individud
with deafness or blindness, or has for_an individud with no written language, the mode of
communication wedld—be is that normaly used by the person individud (such as Sgn language,

Braille, or ord communication).

“Nonacademic services and extracurricular  services' may  indude counsding  services,
athletics, transportation, hedth services, recretiond activities, specia interest groups or clubs
sponsored by the publie loca educationd agency, referras to agencies that provide assstance to
individuds with disabilities and employment of dudents, including both employment by the
publie local educationd agency and assistance in making outside employment available.

“Netifiegtion™ “Notice” means written statements in English aad or in the primary language of
the parents home of the parent or parents, and or [if _the language or other mode of

communication of the parent or parents is not a written language] ord communicaion in the

primary language of the parent's home of the parent or parenis. If [afpersen an individud] is desf

or blind, or has no written language, the mode of communication would be that normaly used by

the [persen individud] (such as sign language, Braille, or oral communication).
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“Occupationd therapy” means services provided by a quaified occupationd thergpist or
sarvices provided under the direction or supervison of a quaified occupationd thergpist and

includes
1. Improving, developing, or restoring functions impared or logt through illness injury, or
deprivation;
2. Improving ability to peform tasks for independent functioning when if functions ae
impaired or logt; and
3. Preventing, through early intervention, initia or further imparment or loss of function.

“Orientation and mobility services' means savices provided to blind or visudly impaired
[students children] by qudlified personnd to enable those [siudents children] to attain Systemétic

orientation to and safe movement within their environments in school, home, and community;
and includes teaching [students children] the following, as appropriate:

1. Spatid and environmenta concepts and use of information received by the senses (eq.,

sound, temperature],] and vibrations) to establish, maintain, or regain orientation and line of

travd (eq., usng sound a atraffic light to cross the stregt);

2. To use the long cane to supplement visud travel skills or as a tool for safdy negotiating

the environment for students with no available trave vison;

3. To undersand and use remaining vison and disance low vison aids;, and

4. Other concepts, techniques, and tools.

“Orthopedic imparment” means a severe orthopedic impairment that adversdy affects a
child's educationa performance. The term includes imparments caused by congenitd anomay
(eg., cub foot, absence of some member,—ete:), imparments caused by disease (eg.,
poliomyelitis, bone tuberculoss—ete:), and impairments from other causes (eg., cerebra pasy,
amputations, and fractures or burns that cause eentracture contractures).
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“Other hedth imparment” means having limited drength, vitdity or dertness, induding a
heightened dertness to environmental stimuli, that results in limited aertness with respect to the
educationd environment, that [(i)] is [€H] due to chronic or acute hedth problems such as a heart
condition, tuberculoss, rheumatic fever, nephritis, athritis asthma, dckle cdl anemia,

hemophilia, epilepsy, lead poisoning, leukemia, attention deficit disorder/ or attention deficit
hyperactivity disorder, er and diabetes that—are—chronic—or—aedte; and that (i) adversdy affect
affects a child's educationa performance.

“Paraprofessond” means an appropriately trained employee who asssts and is supervised by
qudified professond gaff in meeting the requirements of this chapter.

“Parent [or_parents]” means a naural or adoptive parent [or parents| of a child, a guardian, a

person acting as in_the place of a parent ef—a-ehild, (such as a grandparent or Stepparent with

whom the child lives, or a person who is legdly responsble for the child's wefare), a foser

parent under the circumstances described below,] or a surrogate parent who has been appointed
pursuant-to-8V-AC20-80-80 in accordance with this chapter. Fhe-term-does-het-Hclude-the-sate
Hthe-child-is-a-ward-ofthe-gtate. The term means ether parent, unless the LEA locd educationa
agency has been provided with evidence that there is a legdly binding ingrument er, [a] State

law[,] or court order to-the—contranr—Theterm—aso—includes—persons—acting—in-the-place of 2

parents rights. A foster parent may also serve as a parent:

1. If the naturd parent’s or parents authority to make educationd decisons on the child's
behalf has been extinguished under §16.1-283, §16.1-277.01 or §16.1-277.02 of the Code
of Virginia or a comparable law in another date; and

2. The child is in permanent foster care pursuant to 863.1-206.1 of the Code of Virginia or

comparable law in another state-; and
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3. The foster parent or parents (i) [has have] an ongoing, long-term parentd relationship with
the child; (ii) [is are] willing to make the educationa decisions required of the parent or
parents under this chapter; and (iii) [has have] no interest that would conflict with the
interests of the child.

The term “parent or parents’ does not include loca or date agencies or ther agents,
induding[;] locd departments of socid services erther—agents if the child is in the custody of a
local-department-of soeral-sensiees such an agency.

“Parent counsding and training” means (i) asssing parents in understanding the specid needs
of ther child[;] and, (i) providing parents with information about child development; and (iii)
heping parents to acquire the necessary skills that will dlow them to support the implementation
of their child'sIEP or IFSP.

(incdluding a Comprehensve Savices Act team), other than the locd educationd agency

reponsble for a dudent's education, tha is financidly and legdly responsble for providing

trangtion sarvices to the sudent.

“Physicd education” means the devel opment of:
1. Physicd and motor fitness;
2. Fundamentd motor skills and patterns; and

3. ills in aguatics, dance, and individua and group games and sports (including intramurd
and lifetime sports).
The term includes specid physicad education, adaptive adapted physica education, movement
education, and motor development.
“Phydcd therapy” means sarvices provided by a qudified physcd therapist or under the
direction or supervison of aquaified physica thergpist upon medicd referrd and direction.
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“Private_school children with disabilities’ means children with disabilities enrdlled by ther
parent or parents in private schools [rather—than—placedinprivateschools—by local educationa
agencies , other than children with disabilities who are placed in a private school by a locd
school divison or Comprehensive Services Act team in accordance with 8 VAC 20-80-66 A-].

“Program” means the gpecid education and reated services, including accommodetions,

modifications, supplementary aids and _services, as determined by a child's individudized
[edueational education] program.

“Psychologicad sarvices’ ineludes means those services provided by a qudified psychologist or
servicesprovided under the direction or supervision of aqualified psychologi<, induding:
1. Administering psychologica and educationa tests, and other assessment procedures,
2. Interpreting assessment results;

3. Obtaning, integrating, and interpreting information about child behavior and conditions
relating to learning;

4. Conaulting with other daff members in planning school programs to meet the specid
needs of children as indicated by psychologica tedts, interviews, and behaviord evauaions,
and

5. Paming and managing a program of psychologicd services, including psychologica
counsding for children and parents:; and

6. Assding in developing pogtive behaviord intervention strategies.
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“Public expensg” means that the EEA loca educationad agency ether pays for the full cost of
the service or evauation or ensures that the service or evauation is otherwise provided a no cost

to the parent or parents.

“Public notice’ means the process by which certan information is made avalable to the
generd public. Public notice procedures may include, but not be limited to, newspaper
advertisements, radio announcements, televison features and aRRedReemEdt  announcements,
handbills, brochures, by dectronic means, and other methods which are likey to succeed in

providing information to the public.

[“Qudified person who has a disability” means a “qudified handicapped person” as defined in
the federd regulaions implementing the Rehabilitation Act of 1973 ad its amendments (29
USC 88 701 et seq.).]

which pasonnd who have met Virdnia Depatment of Education approved or recognized

certification, licenang, regidration, or other comparable requirements that apply to the area in
which ke the individud is providing specid education or relaed services. In addition, the
professond must meet other State agency requirements for such professona servicd;] and

Virginialicensure requirements as designated by state Virginialaw or regulations.

“Recreation” includes

1. Assessment of leisure function;
2. Thergpeutic recreation services,

3. Recreation program in schools and community agencies, and



0 N O 0o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Virginia Department of Education Page 23 of 248 10/27/00

Virginia Specid Education Regulaions

4. Lieensyre Leisure education.

“Reavauaion” means completion of anew evauation in accordance with this chapter.

“Rehdbilitation counsding sarvices means sarvices provided by qudified personnd  in
individual or group sessons that focus gpecificdly on career development, employment
preparaion, achieving independence, and integration in the workplace and community of a
dudent with a disability. The term dso includes vocationd rehabilitation services provided to
dudents with disabilities by vocationd rehabilitation programs funded under the Rehabilitation
Act of 1973 (29 USC 88 701 et seg).), as amended.

“Related services’ means trangportation and such developmental, corrective, and other
supportive services as ae required to asss a child with a disability to benefit from specid
education[;] and includes speech-language pathology and audiology services, interpreting and

tranditerating; psychologicad services, physicd and occupational therapy; recrestion, induding
therapeutic recreation; early identification and assessment of disabilities in children; counsding
savices, induding rehabilitation and psychologicad counsding, and  orientation and _mobility
sarvices, medica services for diagnostic or evauation purposes—Hhe-term—also—aciudes; school
hedth serviceq;;] socid work services in schoold;;] and parent counsding and training. [The ligt
of related sarvices is not exhausive and may include other developmental, corrective, or

supportive sarvices (such as artisic and culturd programs, and art, music and dance therapy), if
they are required to assis a child with a disability to benefit from specid educdtion.] Senate
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“School day” means any day, incuding a partia day, that children are in attendance a school

for indructiona purposes. The term has the same meaning for dl children in school, including
children with and without disabilities.

“School hedth services’ means sarvices provided by a qudified school nurse or other quaified
person.

“Screening” means those processes [whieh that] are used routindy with dl children to [help
i cationa—strengths—and—weaknesses identify previoudy unrecognized needs and that

may result in a referad for specid education and rdaed services or other referd or
intervention].
“Section 504" means that section of the Rehabilitation Act of 1973, as amended (29 USC

88 701 et s=q.), which is designed to diminate discrimination on the basis of handicap disability

in any program or activity recaiving federa financia assstance.
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“Severe and-prefeund disability” means [individdalswhe a primary disability that]:

1. Have [Pimary—dissbilities that—severdy impair Seveardy imparg cognitive abilities,
adaptive ills, and life functioning;

2. May-have [Associated May have associated] severe behavior problems;

3. May-have [The Has the] high probability of additiond physca or sensory disdbilities and
4.

4. that—reguire [Fhat—reguires Regquires) dgnificantly more educational resources than are
provided for the children with mild and moderate disabilities in specia education programs.

“Socid work services in schools’ inelides means those services provided by a school socid
worker or qudified vidting teecher er-soeial-worker induding:

1. Preparing asocid or developmentd history on a child with a disability;
2. Group and individud counsding with the child and famiily;

3. Working in_patnership with parents and others on those problems in a child's living
dtuation (home, school, and community) that affect the child' s adjustment in school; and

4. Mohbilizing school and community resources to endble the child to learn as effectively as
possiblein ks the child's educationd program:; and

5. Assging in deve oping poditive behaviord intervention strategies for the child.
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“Specid education” means specidly desgned instruction, a no cost to the parent or parents, to
meet the unique needs of a child with a disdbility, including indruction conducted in a
classoom, in the home, in hospitds, and in inditutions, and in other settings and indruction in
physcd education. The term includes each of the following if it meets the requirements of the
definition of specid education:




o A W N B

(o]

10
11

12
13
14
15
16
17
18
19

20
21
22

23

24

25

Virginia Department of Education Page 27 of 248 10/27/00

Virginia Specid Education Regulaions

“Specidly-desgned indruction” means adapting, as appropriate to the needs of an €ighle
child under this chapter, the content, methodology, or ddivery of ingtruction:

1. To address the unique needs of the child that result from the child’ s disability; and

2. To ensure access of the child to the genard curriculum, s0 that the child can medt the
educationa standards that apply to dl children within the jurisdiction of the locd educationd
agency [thatapply-to-al-children].

“Specific learning disability” means a disorder in one or more of the basc psychologicd

processes involved in underdanding or in usng language, spoken or written, whieh that may
manifest itsdf in an imperfect ability to ligen, think, spesk, read, write, spel or [te] do
mathematicd calculations. The term includes such conditions as perceptud disabilities, brain
injury, minima brain dysfunction, dydexia, and devdopmenta gphasa The tem does not
indude ehildren—who—have learning problems whieh that ae primaily the result of visud,
hearing, or motor disabilitiess, of mentd retardation; of emotiond disturbance; or of
environmental, cultural, or economic disadvantage.

“Speech or language imparment” means a communication disorder, such as duttering,
impared aticulation, a language imparment, or a voice imparment, which that adversdy
affects a child's educationa performance.

“ Speech+ language pathology services’ #aekudes means the following sexvices:

1. Identification of children with peech or language disorders imparments;

2. Diagnosis and appraisal of specific speech or language disorders imparments;
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3. Referrd for medica or other professona attention necessary for the habilitation of speech
or language diserders imparments,
4. Previsens Provison of speech and language services for the habilitation or prevention of
communicative disorders imparments, and
5. Counsding and guidance of parents, children, and teachers regarding speech and language
disorders imparments

[“Sate assessment program”’  means the date assessment program in Virginia under the

Individuds with Disabilities Education Act (20 USC 88 1400 e seq.) that is the component of
the state assessment system used for accountabilty.]

“State educationd agency” {SEA) meansthe Virginia Department of Educetion.

“ State-operated programs’ means programs which provide educationa services to children and

youth who redde in facilities according to the admissons policies and procedures of those
fecllities that ae the regpongbility of date boards, agencies, [and or] inditutions [Fhe

ivison: This does not include the Virginia $hool

for the Deaf and the Blind & Staunton and the Virginia School for the Dedf, Blind, and Multi-
Disabled at Hampton.]

“Supplementary aids and sarvices’ means aids, sarvices, and other supports that are provided
in reqular education classes or other education-related settings to enable children with disabilities
to be educated with children without disdhilities to the maximum extent appropriae in

accordance with this chapter.
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“Surrogate parent” means a person appointed in accordance with procedures set forth in this
chapter to provide ensure that children w i

parents—are—not—khown—or—are—unavailable—with are afforded the protection of procedura
safeguards [and the provision of afree appropriate public education).

“Trandtion from Pat C [(Ealy Intervention Program for Infants and Toddlers with
Dishilities)] sarvices’ means the deps identified in the Individudized Family Sarvices Plan
(1ESP) to be taken to support the trangtion of the child to:

1. Early childhood special education to the extent that those services are appropriate; or

2. Other sarvicesthat may be available, if appropriate.”

“Trandtion sarvices’ means a coordinated sat of activities for a sudent; with a disability thet is

desgned within an outcome-oriented process, that promotes movement from school to
post-school  activities, including postsecondary  education, vocationa  training,  integrated
employment (including supported employment), continuing and adult education, adult services,
independent living, or community participation. Fhe-coordinated-set-of-activities-described-must:
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Trangtion services for students with disabilities may be specid education, if they—are provided
as specidly designed indruction, or related services, if they are required to assst a student with a
disbility to benefit from gpecid educaion. Fhetist—of—-activities—above—ts—hot—tended—to—be
exhaudive

“Trangportation” includes:

1. Travel to and from school and between schools,
2.Trave in and around schoal buitding buildings; and

3.Specidized equipment (such as specia or adapted buses, lifts, and ramps), if required to
provide specid trangportation for achild with a disability.

“Traumdic brain injury” means an acquired injury to the bran caused by an externd physcd
force, resulting in tota or partiad functiond disability or psychosocid impairment, or both, that
adversdy affects a child's educationd performance. The term applies to open or closed head
injuries resulting in imparments in one or more areas, such as cognition; language; memory;
atention; reasoning; abdract thinking; judgment; problem-solving; sensory, perceptud[,] and
motor abilities; psychosocid behavior; physcd functions information processng; and Speech.
The term does not apply to brain injuries that are congenitd or degenerative, or to brain injuries
induced by birth trauma.

“Travd traning” means providing indruction, as appropriate, to children with Sgnificant
cognitive disabilities, and any other children with disabilities who require this ingruction, to

enable them to:

1.Devdop an awareness of the environment in which they live and

2.Learn the Kills necessary to move effectivdy and safdy from place to place within that

environment (e.q., in school, in the home, a work, and in the community).

[“Virginia School for the Deaf and the Blind a Staunton and the Virginia School for the Dedf,
Blind, and Multi-Disabled a& Hampton” means the Virginia schools authorized by the Virginia
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Board of Education and adminisered and supervised by the Superintendent of Public Ingtruction
“Virginiaschools'.]

“Viaud imparment incduding blindness’ means an imparment in vidon tha, even with
correction, adversely affects a child's educationa performance. The term includes both partia

sight and blindness.

“Vocational education,” for the purposes of specia education, means organized educationd
programs : o : . .

directly related to the preparation of individuas for pad or unpad employment H—edrrent—or
emergiig—oeedpations or  for additiona  preparation for a career requiring other than a
baccaaureate or advanced degree. Fhese—programs—must—Hclde—eom '

PART II.
RESPONSIBILITIES OF THE STATE DEPARTMENT OF EDUCATION.

8 VAC 20-80-20. Right-to-afree-gppropriate-public-education: (Repeded.)
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8 VAC 20-80-30. Functions of the Virginia Department of Education.

tr—keeping—with—itsresponsbilitiesin-thisregard; The Virginia Department of Education (SEA
state educationa agency) shdl perform the functions which follow:

1. Enaure that dl children with dissbilities, aged two [threugh to] 21, indudve, resding in
Virginia, have a right to a free appropriate public education],] induding, but not limited tol,]
children with disabilities who:

a. [Childrenwith-dissbilitieswho-are Are] migrant [andwho-are homdess);

[b. Are homedess]

[b: c. Children—with-dissbilities-who-have Have] been suspended or expelled from schoal,
in accordance with this chapter; [and;]

[e: d. Children-with-dissbilities-who-are Are] incarcerated in a state, regiond, or loca adult
or juvenile correctiond fadility, with the exception of those provisons identified in 8 VAC
20-80-62[- H;]

[e. Are in specid education and related services, even though they are] advancing from
gradeto grade;

f. Arein gtate-operated programs; or

0. Arein public charter schools in accordance with the Code of Virginial]

[2. Except as provided in 8 VAC 20-80-56 D, ensure that each local school divison develops
an |EP for each child with a disability served by that locd school divison and that an |IEP is
developed for each child with a disability placed in a private school by a loca school divison

or Comprehensive Searvices Act team. ]

L [23]; Review and submit to the Virgina Board of Education for approva the-Anndd
} a plan for the provison of specid

education [and related services] from each locd scheel—division—er—ether—public—ageneies
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educationd agency respongble for providing educationd sarvices to children  with
disdhilities.

2 [34]. Prepae and submit for public hearing[5;] fer receve comment from the public,
membears of the State—Specid—Education—Advison—Commitiee state specid  education
advisory committes; and private specid education schoolg[;;] and ferappreval-by te place on
file with the U.S. Department of Education, the-State—Pan—for—Education—of—Children—with
Disabilities find policies and procedures to ensure that the conditions of dae digibility for
funding under the Individuals with Disahilities Education Act (20 USC 88 1400 et seq.) are

3: [45]. Develop procedures for implementing state and federd laws and regulations
pertaining to the education of children with disabilities.

4. [56]. Asss LEAs locd educationd agencies and other participating state agencies in the
implementation of date and federal laws and regulations pertaining to the educetion of

children with disgbilities by providing technica assstance and consultative services.

5. [-67]. Review and evduate compliance of LEAs locd educationd agencies with state and
federd laws and regulaions pertaning to the education of children with disabilities and
require corrective actions where needed.

a Administer a specid education due process hearing system that provides procedures for

[the] training of hearing officars, requests for a hearing, appointment of hearing officers,
[the] management and monitoring of hearings, and [the] adminidraion of the hearing
sysem.

b. Maintain and operate a complaint sysem that provides for the invedtigation and issuance
of findings regarding [dleged] violaions of the educationd rights of parents or children
with disabilities Allegations may be made by public or private agencies, individuas or
organizations
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6. [#8]. Review and evduate compllance of approved private nonsectarian specia education
schools | ' '
the-education—of—chHdren—with—dissbilities that are licensed or have a certificate to operate [in
order] to ensure that each child with a disability placed in the school by aloca [edueational
agency school divison] or [GSA Comprehensve Services Act] team is provided specid

education and rdated services at no cost to the parent or parents in conformance with an 1EP
that meats the requirements of this chapter and meds the standards that apply to education
provided by locd educationa agencies.

[9. Review and evduate compliance of the Virginia School for the Deaf and the Blind at
Saunton and the Virginia School for the Dedf, Blind, and Multi-Disabled a& Hampton to
ensure that esch child with a dissbility placed in the school by a locd school divison is
provided specid education and related services at no cost to the parent or parents in

accordance with an |IEP that medis the requirements of this chapter and medts the sandards
that apply to education provided by local educationa agencies)]

+ [8:10.] Edablish and maintain a date [gpecid education] advisory committee composed of
[persons individuds] involved in or concerned with the education of children with
disshilities.

the [Superntendent—of Publictnstruction Board of Education,] who are involved in, or

concerned  with, the education of children with disdbilities. The mgority shdl be
individuds with disabilities or parents of children with disabilities. Membership  shdl
indude [one or more of] the following:

(1) Parents of children with disabilities;

& (2) Individuas with disabilities;

b: (3) Teachers of-children-with-dissbilities,
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(4) Representatives of inditutions of higher education that prepare specid education and

related services personnd;

& (5) State and local education officids;

e—Specid—education—program  (6) Adminigrators of _programs for  children  with
disabilities;

(7) Representatives of other state agencies involved in the financing or ddivery of rdaed

sarvices to children with disabilities;

(8) Representatives of private schools and public charter schools;

(9) At lesst one representative of a vocationa, community, or busness organization

concerned with the provison of trandgtion services to children with disahilities, and

(10) [A—representative Representatives] from Virginids  juvenile and adult correctiond
educationd agency.

b. Duties. The state specia education advisory committee shal:

(1) Advise the Virginia Department of Education and the Virginia Board of Education of
unmet needs within the gate in the education of children with disabilities;

(2) Comment publicly on any rules or regulations proposed by the Virginia Board of
Education regarding the education of children with disabilities;

(3) Advise the Virginia Depatment of Education in developing evduations and reporting
on daa to the U.S Secraay of Education under the Individuds with Disabilities
Education Act (20 USC 88 1400 et seq.);
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(4) Advise the Virginia Department of Education in developing corrective action plans to
address findings identified in federd monitoring reports under the Individuds with
Disahilities Education Act (20 USC 88 1400 et seq.);

(5 Advie the Virginia Depatment of Educaion in developing and implementing
palicies relating to the coordination of services for children with disabilities; [and]

(6) Advise [the Virginia Depatment of Education] on digible children with disahilities in
date, regiond, or loca adult or juvenile correctiona facilitied-; and

(7) Review the policies and procedures for the provison of specid education and related
services under 8 VAC 20-80-90 B 1 submitted by dtate-operated programs, the Virginia
School for the Deaf and the Blind a Staunton and the Virginia School for the Dedf, Blind
and Multi- Disabled at Hampton.]

c. Procedures.

(1) The sate specid education advisory committee shal meet as often as necessary to

condugct its business.

(2) By July 1 of each year, the sate specid education advisory committee shadl submit an

annud report of committee activities and suggestions to the Virginia Board of Education.

The report must be made available to the public in a manner condstent with other public
reporting requirements of Pat B of the Individuds with Disabilities Education Act (20
USC 88 1400 et seq.).

(3) Officid minutes must be kept on al committee medtings and must be made avalable

to the public on request.

(4) All mestings and agenda items must be publicly announced prior to the mesting, and

mestings must be open to the public.

(5) Interpreters and other necessary sarvices shdl be provided for advisory committee

members or participants.
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(6) The advisory committee shdl save without compensation, but the Virginia
Department of Education shdl remburse the committee for reasonable and necessary

expenses for atending medtings and performing duties.

8. [911]. Provide a least annudly to the Sta
special education advisory committee dl findings and decisons of due process hearings, with
al persondly identifiable information deleted, and in addition, a summary of the complaint
findings

[2012]. Edablish gods for the performance of children with dissbilities that [will promote
the purposes of Individuas with Disabilities Education Act as dated in CFR 8§ 300.1 and] are
consgent, to the maximum extent appropriate, with other goals and standards [as established
by the Virginia Board of Education and the Code of Virgnia] for dl children [established-by

the VirginiaBoard-of Education-and- the Codeof \irginia, asfollows].

a Edablish peformance indicators to assess progress toward achieving those gods that

address, a& a minimum, dropout rates, graduation rates, and peformance of sudents
children with disahilities on assessmentd-; and)]

b. Every two vyears, report to the public and the United States Secretary of Education on
progress [of the state and children with disdhilities in the gate] toward meeting the goals.

9. [2113]. Deveop and implement a comprehensve personnd development plan which
OEHSES—On—pre-senvice—and—in-senvice—edueational—needs is designed to ensure an adequate

supply of qudified specid education, regular education, and related services personnd,

including paraprofessonds, and meas the requirements for a date improvement plan

rdating to parsonnd devel opment.

[2214]. Demondrate that children with disgbilities ae induded in gatewide date and locd
asessment programs, with accommodations and modifications, or in an dternate assessment.

Report to the public, with the same frequency and in the same details detall as reports on
aasxsaments ae issued for children without disabilities, the number of children [with
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dishilities] paticipating in reqular and dternate assessments, and performance results on

regular and dternate assessments, including both aggregated and disaggregated data

10—Deveop [1315]. Edablish procedures for disseminding sgnificant information derived
from research, demondiration programg],] and projects involving children with disabilities.

11, [1416]. Secure agreements from with state agency heads regarding appropriate roles and
responsbilities for the identification, evauetion, placement, and delivery of or payment for

educational and related services in order to ensure [that] a free appropriate public education

is_provided to dl children with disablities The agreements shdl address financid

respongbility for each nonpublic edueation educationdl agency for the provison of sarvices.

The agreements shdl include procedures for resolving interagency disputes and for securing

rembursement  from other agencies, including procedures under which locd educationd

agencies may initiate proceedings.

12. [4517]. Disburse the appropriated funds for the education of children with disabilities in
the Commonwedlth to LEAs locd sthool divisons and state-operated programs which are in

compliance with dtate and federd laws and regulaions pertaining to the elucation of children
with disabilities, induding submisson of revised policies and procedures for provison of

specia education and related services.
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15. [4£18. Ensure that a practicdl method is developed and implemented to determine which
children are currently receiving needed special education and related services] Report and

catify [annddly to the United States Department of Education] te—the—appmpnate—tedecal
ageney, no later than February 1 of each year, [to-the Uni '

the number of children with dissbilities in locd [scheel—divisiens—and—state-operated
programs educationd agencies] who are receiving specia education and related services en

[48:19.] Edablish procedures designed to fully inform parents and children with disabilities
of educationd rights and due process procedures.

[49:20.] Provide private specia education schools that are licensed or have a certificate to
operate with copies of dl date regulations and standards relating to the education of children

with disabilities and revisons ef-this-chapter-and-standards as they occur.

[20-21.] Egtablish and implement a mediation process in accordance with 8\AC20-80-74;

the Individuds with Disabilities Education Act (20 USC 8§&§ 1400 e seq.), induding
providing for the cost of mediators and support personnd..
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[22:22.] Ensure that requirements regarding use of public or private insurance to pay for

sarvices required under this chapter are met.

[22:23.] If the Virginia Depatment of Education provides direct services to children with
disdhilities, it shdl comply with the date and federd requirements as if it is a locd

educationd agency and use federd funds under Pat B of the Individuds with Disahilities

Education Act (20 USC 88 1400 et seq.) to provide services.

a The Virginia Depatment of Education shdl use payments that would otherwise have

been avalable to a locd [scheol—division—or—sate-operatedprogram educationd agency] to
provide specid education services directly to children with disabilities resding in the [area
servedby that] locad school divison;] or [fe—whom—that served by a] dtate-operated
program [is—responsible], [if—the—\itginia—Department—of Education—determines—theloca

SCNOO a afalallla - a

conditions of § 1413 (h) of] the Individuds with Disabilities Education Act (20 USC
88 1400 et seq.).

b. The Virginia Depatment of Education may provide specid education and rdated

savices in the manner and a the location it condders appropriate, condstent with least

regtrictive environment requirements.

[23:24.] Ensure that children [paricipating who participatel in early intervention programs
sarvices asssted under Part C[;] of the Individuads with Disabilities Education Act;] (20
USC §§ 1400 et seq.) and who will participate in preschool programs assisted under Part H-]
of the Individuas with Dissbilities Education Act[;] (20 USC §§ 1400 et seq.) experience a
snooth and effective trangtion to early childhood specid education programs in a manner
congddent with the Virginia [Part C] lead agency’s [Part—C] ealy intervention policies and

procedures, asfollows:

a For those children who at age two (on or before September 30) are found digible for Part
B ealy childhood specid education programs, [ap—tHEPor— i consgent with-Part B HEP
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reguirements—an—dividuaized—family—service—plan s |IEP's are] developed and [ig]
implemented for [thechild: those children; and]

b. The locd educaiond agency will paticipae in trandtion planning conferences

arranged by the designated locd Part C early intervention agency.

[25. Ensure the protection of the confidentidity of any persondly identifiable information
collected, maintained, or used under Part B of the Individuds with Disabilities Education Act
(20 USC §§ 1400 et seq.) This dndl indude notice to fully inform parents about the
confidentidity of information and policies and procedures that are used in the event that

parents refuse to provide consent for disclosure of education records.]

PART II1.

RESPONSIBILITIES OF LEAS LOCAL SCHOOL DIVISIONS AND STATE AGENGIES|-]
OPERATED PROGRAMS.

8VAC 20-80-40. Applicability—of reguirements: Responsbility of local school divisons and
state-operated programs.

A. The requirements set forth in this part chapter are gpplicable to locd school divisons and
date [agencies -operated programs| providing education and related services for children with

disahilities and are developed in accordance with state and federd laws and regulations.

B. Each locd school divison shdl ensure that dl children with disabilities, aged two [through
to] 21, incusve, resding in that school divison have a right to a free appropriate public
education—Fhisshal-indude, induding]:

1. Children with disahilities who are migrant [erwho-are-hemdess|;

[2. Children with disahilities who are homeless;

3. Children with disabilities who ae in need specid education and related sarvices, even
though they are advancing from grade to grade]]
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[24.] Children with disabilities who are served in [pdblie @] charter schools [autherized-by—in
accordance with] the Code of Virginia;

[3:5.] Children with disdhilities who have been suspended or expdled from school, in
accordance with this chapter;

[4:6.] Children with disabilities who are incarcerated [for 10 or more days] in a regiond[;] or
locd jal [in its jurisdiction]; with the exception of those provisons identified in 8 VAC 20-
80-62;

[5:7.] Children with disabilities who are resdents of the school divison and who are on
house arrest, as ordered by a court of competent jurisdiction; [services shal be provided at a

mutualy agreed upon location)|;

[6:8.] Children with disdbilities who are [ir—afoster—home—or—child—caring—ngitution—in—the
school-divisonsurisdiction: in foser care and resdents of Virginia but not resdents of the
schoal divison under the following conditions.

a The child has been placed in foder care or other cugtodid care within the geographica
boundaries of the school divison, placed by a Virginia agency, whether date or locd, that
is authorized by the Code of Virginiato place children;

b. The child has been placed, not soldy for school purposes, in a child-caring inditution or
group home licensed under the provisons of Chapter 10 §63.1-195 et seq.) of Title 63.1
which is located within the geographical boundaries of the school divison; and

c.] However, if the child's individudized education program prescribes placement in a

private day or resdentid specid education facility, the responghility for a free and
appropriate public _education shdl trandfer to the locd school divison [in the—same

child tha is the paticipant in the Community Policy and Management Team of the locdity
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tha has responghility for the child under the Comprehensve Services Act (§2.1-745 et
seq.).]

[%£9.] Children with disabilities who ae placed in a private resdentid placement by a
Comprehensve Services Act team. The locd school divison that is pat of the

Comprehensve [Senvice Services] Act team that places the child in the private resdentid

placement for non-educationd reasons shdl [beresponsible forensdring ensure, to the extent

reasonable,] afree appropriate public education;

10. Children with disabilities who ae placed for non-educationa reasons and are not

physcaly present in the school divison, but whose parent or parents continue to reside in the

local school divison in accordance with §22.1-3 of the Code of Virginia

a For the purpose of determining resdency, the resdence of the child with a disahility
shdl be determined asfollows,

(1) If placed for non-educationa reasons in a nurdng fadility, a long stay hospita, or an
intermediate care facility for the mentadly refarded, under funding from the Virginia
Depatment of Medicd Asssance Sevices, the child is a resdent of the divison where
the parent or parents resde, unless the child isin a state-operated program;

(2) If placed for non-educationa reasons in a group home by a community services

board, a court service unit, or a court of competent jurisdiction, the child is a resdent of

the divison where the parent or parents resde, unless the child is in a Sate-operated

rogram,



~N o o~ WDN R

10
11
12

13
14
15
16
17

18
19
20
21
22
23

24
25
26

Virginia Department of Education Page 44 of 248 10/27/00

Virginia Specid Education Regulaions

(3) If aged 18 or older, placed for non-educationd reasons in a nurdng fadlity, a long
day hospitd, or an intermediate care facility for the mentally retarded under funding
from the Virginia Depatment of Medicd Assgance Services, and who has been
declared legdly incompetent or legdly incapacitated by a court of competent jurisdiction

and for whom the court has appointed a guardian to make decisons, the adult child is a
resdent of the divison where the guardian resdes, unless the adult child with a disability
isin a sate-operated program; and

(4) If aged 18 or older, placed for non-educationa reasons in a group home by a
community services board and who has been declared legdly incompetent or legdly

incapecitated by a court of competent jurisdiction and for whom the court has appointed a
guardian to make decidons, the adult child is a reddent of the divison where the
quardian resides, unless the adult child with a disahility isin a Sate-operated program.

b. If there is a dispute between loca school divisons regarding the parent’'s, parents, or

legd gquardian's resdence, the locd school divison of the parent's, parents, or legd

guardian’'s last known place of resdence is responsble until such dispute is resolved or the

paent's, parents, or lega quardian’'s reddence is esablished in another loca school

divison.
11. Children with disabilities, aged 18 or older, who have not been dedared legaly
incompetent or legdly incapacitated by a court of competent jurisdiction and for whom the

court has not appointed a guardian to make decisons and who reside in the school division,
unless the adult child is in a date-operated program. The adult child's residence shdl be the
fixed home to which the adult child will return following [a] temporary absence and at which
the adult child intends to stay. No adult child shall have more than one resdence & atime.

12. Children with disabilities, aged 18 or older, who have been declared incompetent or
legdly incapacitated by a court of competent jurisdiction and for whom the court has

appointed a guardian to make decisons and guardian resdes in the school divison, unless
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the adult child with a disgbility is in a date-operated program. The adult child's resdence
shdl be the fixed home to which the adult child will return following temporary [a] absence
and a which the adult child with a disability intends to stay. No adult child with a disability
shal have more than one resdence a atime]

C. Each date-operated program shdl ensure that dl children with disabilitied,] aged two
[threugh to] 21, indusive, in that indtitution have the right to a free appropriate public education.

8 VAC 20-80-45. Specid education gaffing requirements.

A. [Scheelage School-age] programs. The following specifies the daffing paiterns for specid
education sarvices for school age (five [through to] 21, inclusve) children. [Local—educationa

1. Grouping. When children with disabilities are removed from the generd education

cassroom for specia education and related services, they may [be-greuped receive sarvices)|
with children with the same disability or with children with different disabilities. Each child
must recaive [the—maority—of] specid education services from specid education personne

assigned in accordance with the requirements of Figure A in this section. [Each child may

recave some specia education and services from personnd not endorsed in the child's

disability area or aress, but holding a specia education endorsement as specified in Figure
Al

2. Personnd assgnment.

a Personnel assgnment requirements are [preseribed lised] in Foure A.
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b. Parsonnd not mesting the assgnment requirements of Figure A may provide some

svices to children with disabilities if the children receive the mgority of specid

education sarvices from personnd assigned in accordance with Figure A.

c. Personne providing services to [ehHdren a child] who [have has] more than one
dissbility [de—net—reed are not required] to be endorsed in dl areas of [a the] child's
disabilitied —but—shall be—endorsedin—one—area—of achild s disabilitiess The child shdl

receive some services for each disability from appropriately endorsed personnd.]

3. [Gaseleads Casedload] standards.

a_The maximum specid education casdoads, with and without pargprofessonds, are [as
st and] funded in the Virginia Approprigtion Act [and-presentedin . See] Appendix A [for
the funded casdloads. Specid education sarvices for children with visua impairment shal
be edtablished, maintained, and operated jointly by the local school board and the Virginia
Department for the Visudly Handicapped.]

If children with disabilities in a Sngle
building receive academic content aea indruction from multiple specid  education
teachers, the teachers casaloads shall be determined by using a building average.

(1) A building average is computed by dividing the totad weights (found in Appendix A)
for dl children saved in this fashion by the number of specid education teachers
providing sarvices.  Any itinerant teacher shdl be counted according to the amount of

time the teacher spends in the school. Subsection A 3 d applies for any teacher assgned

to administrative duties or to providing services to children who do not have disabilities.

(2) The building average shdl not exceed 20 points if sarvices are provided to sudents

recaving levd | savices and to children recaving levd 1l savices.  The building
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average shall not exceed 24 points if sarvices are provided only to children receving

level | services.

(3) No more than 14 children shdl be assgned to a single class period if there are Smilar

achievement leves and one subject area and leve are taught. No more than 10 students

shal be assgned to a sSngle dass period when there are varying achievement levels and

more than one subject area and levd are taught.]

C. Specid education parsonnd may aso be assgned to serve children who are not digible

for specid education and related services under this chapter, as long as specia education
personng _hold appropriate [licensure licenses] and [endorsement endorsements] for such

[2ssigament assignments).

d. When special education personned are assigned to provide savices for children who do
not have a disability under this chapter [or are asigned to adminidrative duties|, a
reduction in the casdoad specified in the Virginia Appropriation Act must be made in

proportion to the percentage of school time on such assgnment.

[(1)] This provison does not apply when specid education and related services are
provided in a [regdler generd education] class, based on the goals and objectives of the
|IEP of a least one [gudent child] in that classoom, and children without disabilities
incidentally benefit from such services.

[(2) When gpeciad education personnel provide services in agenerd education classroom,
based on the IEP goas and objectives of at least one child in that classroom, the special
education casdoads do not include children with dissbilities who incidentaly benefit
from such services|

B. Programs for early childhood specid education.

1. Children of preschool ages (two through five, incdusve) who ae digible for specid
education recaeive early childhood specid education. The amount of services is determined by
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the child's individudized education program team. [Fhere—is—ho—saie—HHnum—or—maxnum
' aged—studentswith—disabilities  Any—dternaive

full five and one-haf hour day shdl be provided if determined appropriate by the | EP team.]

2. Staffing requirements.

a Children receiving early childhood specid education sarvices may be—greuped receive
savices together with other [preschool—aged preschool-aged] children with the same or
with different disabilities.

b. Personnd assignment standards are [preseribed liged] in Fgure B.

c. The maximum specid education casdoads, with and without pargprofessonds, are [as
=t and] funded in the Virginia Appropriation Act [and—-aspresented-in . Seel Appendix A
[for_the funded casdoads. Specid educetion sarvices for children with visud impairment
shdl be edablished, maintained, and operated jointly by the loca school board and the
Virginia Department for the Visualy Handicapped].

C. Saffing for education programs in regiond and locd jails [Persons Specid education
personnel] with any specid education endorsement, except early childhood specid  education

[and speech-language imparment], may provide ingructional services to digible students with

disabilities incarcerated in aregiond or locd jall.

D. Altenaive specid education daffing plan. [Locd school divisons and private specid
education schools may offer an dternative daffing pattern that ensures the requirements of this
chapter are met. An dternative daffing plan that reduces the number of daff postions will not
be acceptable.] |If the locd school divison or private specid education school director [wishes
plans] to implement a different daffing pattern from those gpecified in this chapter, the loca

school divison superintendent, or private specid education school director shal [sdbmit receive
oprovd  to implement] an dternaiive daffing plan [to from] the Virginia Depatment of
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Education [in accordance with the procedures edablished by the Virginia Depatment of
Education. Information on dternative saffing plan requests and approvas shdl be avalable to

w

teachers and parents].
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19 aged] children[{;] agesfivethrough to] 21, indusivel},] in loca school divisons

Disshility Endorsement
Category
Autism any specid education

endorsement, as

appropriate to student
needs
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[Besf-blind Deaf- severe dissbilitiesK-12 or

blindny any other specid
education endorsement, as
appropriate to student
needs

Deve opmenta any specia educdtion

Dday:. age5-[9 §] endorsement, as
appropriate to student
needs

Emotiona emotiondl _disturbance K-

Digurbance 12

Hearing hearing imparments

Impairment/Desf preK-12

Learning learning disabilities K-12

Disabilities

Mental menta retardation K-12

Retardation

Multiple severedisabilities or any

Disabilities other specid education
endorsemert, as
appropriate to student
needs

Orthopedic any specia educdtion

Impairment endorsement, as

appropriate to sudent

needs
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Other Hedlth any specia education

Impairment endorsement, as
appropriate to student
needs

Severe Disabilities svere dishilities K-12

Speech or Speech or language

Language disorders preK-12

Impairment

Traumatic Brain | any specid education

Injury endorsement, as
appropriate to student
needs

Visud Imparment visud _imparments preK-
12

Figure B. Specid education [teacher personnd] assgnment requirements for preschool children
[£,] agestwo [thredgh to] five indusive[},] inlocd schodl divisons

Disahility Category Endorsement
Developmenta early childhood specid
Dday: ages2-5 education

Hearing hearing _imparments preK -
|mpairment/Deaf 12

Speech or language | speech or language
impairment disorders preK-12
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[Misen Visud] visud _imparments preK-
Impairment 12

All other disshility early childhood specia
categories education

E. Educationd interpreting services.

1. The qudification reguirements for personnd providing interpreting sarvices are as follows:

a Personnd providing educationa interpreting sarvices for children usng sgn language
dhdl have a Virginia Qudity Assurance Screening (VOAS) Leve ll, any Regidry of
Interpreters for the Desf Cetificate (excluding Certificate of Desaf Interpretetion), or any
other date or nationd certification recognized by the Virginia Department for the Deaf and
Hard of Hearing as equivalent to or exceeding the VOAS Levd 11[.]

b. Parsonnd providing educationd interpreting sarvices for children usng cued speech or

cued language shdl have a Virginia Qudity Assurance Screening Leve 1l for [Cued
Speech cued speech /cued language] or hold a Tranditeration Skills Certificate from the
Teding, Evauation and Cettification Unit (TEC Unit).

c. Pesonnd  providing educationd interpreting  services  for  children  requiring  ord
interpreting shdl [have—met megt] minimum requirements for competency on the Virginia

Qudity Assurance Screening’' s written assessment of the Code of Ethics.

2. [An—individud—providing Personng who provide] interpreting services for children [using
who usg] dgn language or cued speech or cued language [and] who [dees do] not hold the
required qudifications may be employed in accordance with dl of the following criteria

a [Fhe—individud—mus Pearsonnd shdl] have a Virginia Quaity Assurance Screening
Levd |, or its equivdent, as determined by the Virginia Depatment for the Deaf and Hard

of Hearing, upon hiring date in any loca educationd agency in Virginia;
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b. [Each—individud—mug Personnd  shdl] achieve the qudification requirements by the
third anniversary [date] of [thear] hiring [date] in any locd educationd agency in Virginig
and

C. The locd educationd agency shdl annudly infform the Virginia Depatment of
Education of: (i) the person's name, socid security number, and hiring date (ii) the

pason’'s progress toward meeting the qudification reguirements; and (iii) the person’'s

deve opment plan.

3. Wave of qudificaion [for—interpreters] reguirements [for personnd  providing

interpreting services|.

a Conditions for requesting awaivey.

(1) The local educetional agency superintendent or director of a private specia education
school that is licensed or has a cetificate to operate shall request a waver of the
quaification requirements for [apy—individud personne] who [dees do] _not meet the
qudification reguirements for providing interpreting services. The reguest shall indude a
datement certifying that the local educational agency or private special education school
has recruited [for—persons personnel] who meet the qudification requirements [and has
not had three or more applicants who hold at least aVOAS Leve I].

(2) A waver may be provided for [Hadividuas personnel] who do not hold atleasta

o ' : : \ I I ‘ tire the
qudifications in subsection 29,] and who hold interpreting credentias from another dtate
or who have regigered to take the VOASI,] and [who] take the assessment as scheduled.
The waiver shdl be in place only untl the [locd educationd agency receives the notice

of] equivdency of the [edt—of—gate eceivedbythe loca —edueational—ageney out-of-
date credential or [wAtl of] the [atanment of the] VQAS_levd er—eguivaency
determination [is—received]. The waver shdl not be extended if a VOAS Leved |, or
higher, is not obtained.
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(3) A wave may be provided for one year for individuds who have not atained the
qualification _requirements [by—the third —anniversary of their hiringdate in—any local

educationd—ageney—in—Virgiala in subsection 2b] and who hold a VOAS Levd 1l. This
waver may be provided for [a—second one additiondl] year if the individud continues to

hold aVOQAS Levd |l and has shown improvement in percentage scores.

b. Timdine for requesting a waver. A request to wave the [educationa—interpreter]
qudification requirements [is—to dhdl] be submitted to the Virginia Department of

Education within 30 days of the person’'s initid or continuing assgnment to provide
interpreting services, usng aform authorized by the Virginia Department of Education.

8 VAC 20-80-50. {dentiication-evaluation-and-digibility Child find.

1. Each locd sthool divison shdl mantan an active and continuing child find program

desgned to identify, locate and evauate those children resding in the jurisdiction who are
hirth to age 21, inclusve, who ae in need of specid education and related serviced—Fhe

requirerents apply-to, induding children who:
[L: Childrenwhe-are a. Are] highly mohile, such as migrant and homeless children:

[2Children—who—are b. Attend] private schools], induding children who are home-
ingtructed or home-tutored];
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[3: Children—who—are c. Are] suspected of being [a—child children] with [a—dissbility
disdbilities under this chapter] and in need of specid education, even though they are

advancing from grade to grade; and

[4- Children d. Are] under age 18 who are suspected of having a disability [apd #] who
need of specid education and related services and [who] are incarcerated in a regiond or

locd jal [initsjurisdiction] for 10 or more days.

[2. Each locd school divison shdl coordinate child find activities for infants and toddlers
(birth to] two, indusive) with the Part C loca interagency coordinating council.

3. Each locd school divison shdl locate, identify and evaduate dl private school children
with disabilities incduding religious —school children and home-ingtructed, or home-tutored
children resding in the jurisdiction of the local school divison, in accordance with 8 VAC
20-80-66. The activities underteken to carry out this responsbility for private school
children with disabilities must be comparable to the activities undertaken for children with
disbilities in_public schools.  Each locd school divison shal consult with approprigte
representatives of private school children with disabilities on how to carry out the child find
and evduation activities)]

B. Childfind Public awareness.

1. Each locd school divison shdl, a least annudly, conduct a public awareness campaign
tor

a Inform the community of a person’s,_ages two to 21, inclusve, statutory right to a free
appropriate public education and the avalability of gpecid education programs and
sarvices,

b. Generate referrds, and

c. Explan the nature of disabilities, the early warning sgns of disabilities, and the need for
[services to begin] early [rtervention].
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2. Procedures for informing the community sndl show evidence of the use of a variety of
materids and medid;] and shal:

a Provide for persond contacts with community groups, public and private agencieq,] and
organizations, and

b. Provide information in the person’s native language or primary mode of communication.

3. [Fhere—ghdl-be The loca school divison shdl show] evidence of involvement of parents

and community membersin the required child find and community awareness campaign.
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2. 1. The screening process for dl children enrolled in the-scheol—divison a [public—school
locd school divison] in Virginia, induding transfers from out of date, is as follows:

a All children [(through grade three)], within 60 administrative—-werking busness days of

inid enrollment in a public school, shdl be screened in the—follewing—areas gpeech, voice,
and_languege to determine if formal—assessment a referrd for an evaduation for specid
education and related services is indicated|-;]

2) vig heerin.
b. All children, within 60 business days of initid enrollment, shdl be screened in the areas
of vison and hearing to determine if [formal—assessment a referrd for an evduation for

gpecial education and rdated services] is indicated. In addition, the vison and hearing of
al children in grades three, seven, and [29 ten] shal be screened during the school year.

b: c. All children (through grade 3 threg), within 60 administrative-werking business days
of initid enrollment #n—public—scheels, shal be screened for fine and gross motor functions
to determine [if forma—assessment a referrd for an evaluation for specid education and
related services| isindicated.

he The]
screening may take place up to 60 business days prior to the start of school. The locd

school divison may recognize screenings reported as part of the child's pre-school physca

examination reguired under the Code of Virginia if completed within the above prescribed

timeline
€. e. Specific measures or ingruments will be employed which use:

(1) Both observationd and performance techniques; and
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(2) Techniques which guarantee nondiscrimination.

f. Children who fal any of the above screenings may be rescreened after the 60 business
days [specifiedir-subdivisionb-abeve] if the origind results are not consdered vaid.

g. Children shdl be refered to the specid education administrator or designee no more

referrd for evaluation for specia education and relaed sarvices is indicated] The referrd

dhdl indude the screening results.

2. Each loca school divison shdl establish and maintain screening procedures to assure the
identification _of children with suspected disabilities resding within _its jurisdiction and
requiring specid  education. [AH—appropriate  procedura—safeguards—shall—be—maintained
during—the —screening—process. The local  school  divison shdl  provide dl  gpplicable
procedural safeguards.] These indude the following:

a Written notice to parents of the scheduled screening and, [if the child fails the screening,]

the results of the screening;

b. Confidentiality; and

¢. Maintenance of the student’ s scholagtic record.
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[3. A child sudy committee shall be established in each school to review records and other

peformance evidence of the children referred through a screening process, or by school daff,

the parent or parents, or other individuas.

a All referds to the child sudy committee shal be made to the principad or desgnee. The
committee shdl indude:

(1) The referring source, as appropriate (except if indudon of refering source would
breach the confidentidity of the child);

(2) The principa or desgnee;

(3) At least one teacher; and

(4) At least one specididt.
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b. The child sudy committee shal meet within 10 busness days following receipt of the
refarrd. The purpose of the mesting is to identify and recommend Srategies to address the

child's learning, behavior, communication, or devedlopment. This does not preclude the

child sudy committee from making a referd for evduaion for specid education and
related services prior to implementing srategies.  The child sudy committee shdl refer the

child to the specid educaion adminidrator or desgnee within five busness days following
the determination by the committee that the child should be refered for an evduation for

gpecia education and related services.

c. Actions by the committee shdl be documented in writing and shdl include information

upon which a decision was based.]

8 VAC 20-80-52. Referrd for evauation.

A. All children, [ages aged] two to 21, incusve, whether enrolled in public school or not, and
who are suspected of having a disability, shadl be referred to the specid education administrator
or desgnee, who shdl initiate the process of determining digibility for specid education and

related services.

1. Referds may be made by any source, including a [scheel-based child study] committeg,
school staff, aparent or parents, or other individuas.

2. If the referra is from a[scheel-based child sudy] committeg, it shdl be made within [two
fivel busness days following the determination by the committee that the child should be
referred for evauation for specia education and related services. In addition, the [schoel-
based child gudy] committee shdl report, in writing, on drategies implemented to address
the child's learning, behavior, communication[,] or devel opment.

3. If the referd is from any other source, the referring paty shdl inform the specid

education adminigrator or designee of why an evaduation is requested and efforts that have
been made to address the concerns. The referrd may be made [erally—or in-waiting in ord or

written form.
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B. Procedures for referrd for evaluation.

1. Upon receipt of the referrd, the specia education administrator, or designee, shall:

4. a. Record the date, reason for referra [[] and names of the persord or agency making the
referrd,;

2 b. Implement procedures for maintaining the confidentidity of dl data[;] and [irstitute

c. Provide] procedural safeguards to:] & [(h—-taferm inform] the parent or parents [of the]
referral [child] in the parent's or parents natlve language or primay mode of

communication, unlessit is clearly not feasible to do sof; about:

(1) Thereferrd for evduation and its purpose, and

(2) Parental rights with respect to evaluation and other procedural safequards.]
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2. The specid education director or designee may reqguest a review by a child sudy

committee to determine whether an evauation will be completed if the referra comes from a

source other than the child sudy committee.  This request for review shdl occur within five

business days of the receipt of the referd for evauation. The decison about whether to
evauate shall be made within 10 business days of the request for review.

3. If the child sudy committee is meeting following the request for review to determine if an
evduation will be completed, the committee shdl indude dl members of the team that medts
to determine needed evauation data, including the parent or parents (eg., the IEP team and

other qualified professionds as appropriate).

4. The mesting of the child sudy committee shal not:

a_Deny or delay the parent’'s or parents right to a due process hearing to contest the

decison not to evauate;

b. Deny or delay the parent’s or parents’ right to make another referra in the future; or

c. Delay the evduation of a child who is sugpected of having a disahility.

5. The child gudy committee may datempt dassoom interventions during the evauation

process, but such interventions cannot delay the evduation.]

5.6. If the decison is to not evaluate, prior written notice, in accordance with 8 VAC 20-80-

70 C, shdl be given to the parent or parents, including their right to apped the decison

through due process hearing procedures.

2[7.]_If the decidon is to conduct an evauation [,] the specid education adminigtrator or
designee shdl:
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€& a Secure written—permisson—of informed consent from the parent or parents for the
formal-assessment; evaludtion [ .

(1) Parental consent is not reguired before reviewing exising data as part of an evauation
or adminigering atest or

other evauation that is adminigered to al children, unless parenta consent is required
before adminigration to dl children.

(2) If the parent or parents refuse consent for [an] initid evauaion, the loca educationd
agency may continue to pursue [these the] evauations by using due process or mediaion
procedures.

b. Provide al notice and procedura safeguards required by 8 VAC 20-80-70.

c. Inform the parent or parents of the procedures for [the] determination of needed
evaluation data and reguest any eva uation information the parent or parents may have.

d. Ensure that dl evduations are completed and that decisons about digibility are made
within 65 budsness days after the referra for evauation is received by the speciad education

adminigtrator or designee.

E 8 VAC 20-80-54. Evaudtion.

A. Each locd educationd agency shdl ensure tha dl children, [ages aged] two to 21,
indusve, [resding who reside] within its juridiction, ages-twe-teo-21. [irdudve], who may have
dissbilities, and who may need gpecid education and related services, are evaluated[—The
reguirementsapply-te;, induding children whol:

1. [Ghildren-who-are Are] highly mobile, such as migrant and homeless children;
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2. [Ghildren—who—are Attend private schools [, induding children who are home-ingtructed or
home-tutored;

3. [Children—who-—are Are] suspected of being [a—child children] with [a—dissbility disghilities]
and [arg] in need of specid education, even though they are advancing from grade to grade;
and

4. [Children; Arel under age 18; [who—are] suspected of [beng—a—child—with havingl a
disability and in need of specid education,] and [who] are incarcerated [for 10 or more days]
inaregiond or locd jal in [that itg jurisdiction [fer10-orreredays].
B. Each locd educational agency shdl conduct a full [and ,] individud [, and] initid evauation
[in _accordance with subsections D and E of this section] before the initid provison of specid
educeation and related services to a child with a disability.

1. C. The LEA locad educationd agency shall establish procedures for the [initid] evauation
[and reeval uation] of referred children which include the following:

a 1. Written prior [retification noticg] (in the parent’s or parents native language or mode

of communication [unlessit iscdearly not feasible to do s0J);

[2. Notice of procedura safeguards;]

b:[-2:3.] Opportunity for independent [educational] evauation;
e-Written [3.4.] Informed parental consent;

d: [4: 5.] Assgnment of [a] surrogate parent when necessary;
€: [-5:6.] Opportunity for an impartid [due process] hearing;
£ [-6:7.] Confidentidity;

g [%8.] Opportunity for examination of records, and

k- [8:9.] Nondiscriminatory testing.
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D. Determination of needed evaluation data.

1. Review of exiging evduation data. As pat of an initid evduaion, if appropriaie—and-as

part—ofany—Freevaluation], a group that [
G; is comprised of the same individuds as an IEP team| and other qudified professonds, as

appropriate, shal:

a Review exiging evduation data on the child, induding:

(1) Evauations and information provided by the parent or parents of the child:;

(2) Current classroom-based assessments and observations;

(3) Obsarvations by teachers and related services providers, and

b. On the bads of that review|; ] and input from the child's parent or parents, [erthe
' Hd] identify what additiond daa, if any, ae

needed to determine:

(1) Whether the child has a particular [category-of] disability or disabilities,

(2) The present levels of performance and educational needs of the child:;

(3) Whether the child needs specid education and related services, and

(4) Whether any additions or modifications to the specia education and related services
are needed to endble the child to meet the measurable annud gods s&t out in the IEP of

the child and to participate, as appropriate, in the genera curriculum.

2. Conduct of review. The group completing the review may conduct its review without a

medting. The [parent-s—orparents—participation locd educationd agency shdl provide notice
to ensure that the parent or parents have the opportunity to participate] in the review.

If there is a medting,

the locd educationd agency shdl provide notice of the meeting early enough to ensure tha
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the parent or parents will have an opportunity to participate. The notice mugt indicate the
purpose, date, time, and location of the meeting and who will bein atendance]

3. Nead for additiona data. The loca educationd agency shdl adminiser tests and other
evauation materids as may be needed to produce the data identified in this subsection.

4. This process shdl be considered the evaluation if no additiona data are needed.]

2 E The LEA locd educationa agency shdl establish policies and procedures to ensure that
tests-and-other-evaluation-materia smeet the following: requirements are met.

a 1. Tests and other evauation materids used to assess a child under this chapter:

& a Are |pether—edhurally—ner—racially—discrminatory selected and administered so as not
to be discriminatory on aracid or culturd basis]; [and]

& b. Are provided and adminisered in the child's native language or other mode of

communication, unlessit is clearly not feasble to do so;.

2. Materids and procedures used to assess a child with limited English proficiency are
sected and adminigered to ensure that they measure the extent to which the child has a
disahility and needs specid education, rather than measuring the child's English language
ills.
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3. A vaiety of assessment tools and drategies are used to gather relevant functional and
developmenta information about the child, induding information provided by the parent or
parents, and information related to enabling the child to be involved in and progress in the
generd curriculum (or for a preschool child, to participate in appropriate activities), that may
asg in determining whether the child is a child with a disability and the content of the
child'sIEP.

4. [Bvdudtion The assessment] tools and drategies [are] used [that] provide relevant
information that directly assgs personsin determining the educationd needs of the child.

5. Any slandardized tests that are given to a child:

3) a. Have been vdidated for the specific purpose for which they are used; and

“4) b. Are adminigered by traned personnd in [eerfermance accordance] with the
ingtructions provided by [theiprodueer the producer of the tests].

6. If an [evaluation assessment] is not conducted under standard conditions, a description of
the extent to which it varied from sandard conditions (eq., the qudifications of the person
adminigering the test or the method of test adminidration) must be induded in the evduation

report.

7. Any nonsandardized test, adminisered by qudified personnd, may be used to assd in
determining whether the child is a child with a disability and the contents of the child's |EP.

b: 8. Tests and other evauation materias include those talored to assess specific areas of
educationa need and not merdly those [whieh that] are designed to provide a single generd
intelligence quotient;.

€ 9. Tedts ae sdected and administered s0 as to best ensure that [when if] a test is
adminigered to a child with impared sensory, [maadal motor], or [gpesking communication]
skills, the test results accurately reflect the child's aptitude or achievement level or whatever
other factors the test purports to measure rather than reflecting the child’'s impared sensory,
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[Franud motor], or [spesking communication|skills (except where those skills are the factors
[whieh that] the test purports to measure);.

10. The evdudon is aufficienty comprehensve to identify dl of the childs specid
education and relaled services needs, whether or not commonly linked to the disdhility
category in which the child has been dlassfied.

11. Technicdly sound indruments are used that may assess the rdaive contribution of
cognitive and behaviord factors, in addition to physica or devel opmenta factors.

& 12. No sngle procedure [shalbe is] used as the sole criterion for determining whether a
child is a child with a disability and for determining] an appropriate educational program for
achilds.

e 13. If the evaudion requires [
be—made—completed—by assessments in_more than one area relating to the suspected

dissbility,] a [muitidisciplinany—tear]| or—group—of—persons [group of persons|, induding a
least one teacher or other specidist with knowledge in the area of the suspected disabilitys[,

shall complete the assessments).

4. [45:14.] For a child suspected of having a [gpedific] learning dissbility, the evaluation must
include an obsarvation of academic performance in the regular classsoom by at least one
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team member other than the child’'s regular teacher. In the case of a child of less than school
age or out of school, a team member shdl observe the child in an environment gppropriate
for achild of that age.

a—Fhat [16:15.] Each child is—assessed shalbe—evduated is assessed by a qudified

professond in dl aess [related rdaing] to the suspected disability, induding, where if
gopropriate, hedth, vison, hearing, socid and emotiond daus, generd inteligence,

academic peformance, communicative Status, apd motor abilities, and adaptive behavior.
This may incude educationd, medicd, socioculturd, psychologicd, or developmentd

assessments. Repod om-assessments-must-be provided i wiriting-—However

a. The hearing of each child ith suspected of having] a disability shdl be tested screened
during the digibility process prior to [placement—in—a specia—education—program Initid
determination of digibility for gpecia education and related serviceg].

b. A complete audiologicd assessment, including tests which will assess inner and middle
ear functioning, mug [shdl] be peformed on each child who is hearing impared [or deaf]

or who fals two hearing screening tests. Fhe—second—hearing—screening—test—shall—be

)\ JIQ LIHASH-EHOR—-O atal
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[ Reports from—evauations—ust—be providedn—writihg—at 16. A written copy of the
evauation report shal be provided to the parent or parents. The report shal be avalable to
the parent or parents no later than two busness days before] the meeting to determine
digibility] A j j
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F. Reavauation.

1. A reevauation shal be conducted:

{0 a. If] conditions warrant a reevauation;

[ b. 1] the child's parent [eF,] parentd],] or teacher requests areevaluation; or

Hii)-at c. At] least once every three years.

2. The [Review of exiding evauation data. As pat of a reevauation, the] loca educationa
agency shdl enaure that a group [of—ndividuals—as—described—in—8VAC 20-80-62 G,

comprised of the same individuds as an IEP team] and other qudified professonds, as
appropriate;

a Reviews the reason for the reevaduation reguest, if applicable, and exiging evauation
data on the child, incdluding:

(1) Evduations and information provided by the parent or parents of the child;

(2) Current classroom-based assessments and observations; and

(3) Obsarvations by teachers and related services providers:; and

b. [{dentify Identifies, on the bads of the above review, and input from the child's parent
[or parents], what additional data, if any [,] are needed to determine;

(1) Whether the child continues to have a particular disability or has any additiond
dishilities;

(2) The present levels of performance and educationa needs of the child:;

(3) Whether the child continues to need specid education and related services; and

(49 Whether any modifications to [the] specid education and related services are needed
to enable the dild to meet the measurable annud gods st out in the IEP of the child and

to participate, as appropriate, in the generd curriculum.
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[&: 3. Conduct of review.] The group may conduct its review without a mesting.

[3- 4. Need for additional data] The loca educationa agency [shal-determinetased-on-the
review—in—subdivisons—2 a—and—b—of this—subsaction—if—it] shal adminiger tests and other
evauation materids|, in accordance with subsection E of this section,] _as may be needed to
[ake the determinations-produce the data] identified in subdivison 2 b of this subsection.

5. Requirements if additiona data are not needed.]

[b: a] If the determination identified in subdivison [(B)2] of this subsection is that no
additiond data are needed to determine whether the child continues to be a child with a
disahility, the locd educationd agency shdl notify the child's parent or parents of (i) that

determination and the reasons for it; and (ii) the right of the parent or parents to request an

evauation to determine whether, for purposes of savices under this chapter, the child
continues to be a child with a disahility.

[ b.] The loca educationd agency is not required to conduct the evauation to gather
additiond information to determine whether the child continues to have a particular
disability, unless requested to do so by the child’ s [parent or] parents.

[c. This process shal be considered the evauation if no additiona data are needed.]
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[4-G.] Notice and parental consent.

[&1.] The locd educationd agency shdl provide notice in accordance with 8VAC 20-80-70
C.

[b:2.] Parentd consent is required before gathering [additional new] evaluation data.

[Da] If [for_a reevduation the locd educationa agency can demondrate that it has
taken reasonable measures to obtain that consent and the child's parent or parents have
faled to respond, the loca educationa agency shal proceed as if consent has been given

by the parent or parents. [

reasonable—measdres—reguirement: Reasonable measures include providing notice to the
parent or parents in writing (or by telephone or in person with proper documentation);]

[2b.] If the parent or parents refuse consent for an evduation or reevduation, the loca

educationd agency may continue to pursue those evauations by usng due process or
mediation procedures.

[€:3.] Parentd consent is not required before [reviearng:

a. Review of] exigting data as part of [an evauation or] reevauation- ; or

b. A teacher’s or related service provider’s observations or ongoing classroom evauations]

[6:H.] Timdlines

al. Evdudions shdl be completed within 65 business days of the [provison—ofnetice
specified—in—subdivisen—4—of this—sgbsection receipt of the refard by the specid education

adminidrator or designes].
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&2.] If the reevdudion is [atrennid the] evauation [required every three years|, [the-netice
shall-be-sent the evduaion shdl be initiated] no less than 65 business days prior to the third
anmiversary of the date digibility was last determined. [The evaudion shdl be completed in
65 business days.]

A. The loca educationd agency shdl edtablish procedures to ensure that the decison regarding

eligibility for specid education and related services is made [within-65-business daysaftex]:
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1. [Fhe Within 65 busness days after the] referrd for evduation is received for an initid
evauation; [ef]

2. [No laer than the third anniversary of the date the child was lagt found digible for specid
education and related services; or

3. Fhe Within 65 business days dfter the] parent or parents are notified of [any—toca
educationa—ageney the] decison not to reevauate], made in accordance with 8 VAC 20-80-
S4 Fl.

B. Upon completing the adminidration of tess and other evduation maerids or after

[determination determining] that additional data are not needed, in accordance with 8 VAC 20-

80-54 D, a [team group] of gqudified professonds and the parent or parents of the child must

determine whether the child is, or continuesto be, a child with adisahility.

1. The [team group] shdl include, but not be limited to, school divison personnd

representing the disciplines providing assessments, the specid education adminigrator [;]_or

designee [;] and the parent or parents.

2. At least one school divison representative [serdng—on inl the [team group] must have
ether assessed or observed the child.

3. The [team group] may be an IEP team, as defined in 8 VAC 20-80-62 C, as long as the
above requirements and notice requirements of section 8 VAC 20-80-70 C[;] are met.

4. If determining whether a child suspected of having a specific learning disability [is a child
with adisability], as defined by this chapter, the [team group] shdl indude:

a The child' s regular teacher:

(1) If the child does not have a regular teacher, a reqular [classroom| teacher qudified to
teach achild of that age; or
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(2) For a child less than school age, an individua qudified to teach a child of this that
age, and

b. At least one person gudified to conduct diagnostic examinations of children, such as a

school psychologist, speech-lanquage pathologist, teacher of specific learning disahilitied )]
or teacher of remedia reading.

C. Procedures for determining igibility [ane-placement].

1. In interpreting evaduaion daa for the purpose of determining if a child is a child with a
disability and determining the educationd needs of the child, the locd educationd agency
gl

a Draw upon informaion from a vaiety of sources, including aptitude and achievement

teds, parent input, teacher recommendations, physcd condition, socid or culturd
background, adaptive behavior; and

b. Ensure that information from all these sourcesis documented and carefully considered.

3. 2. The digibility—committee [team group] shdl [feHeow—due—process—procedures provide
procedura safequards] in [the determination—of determining] digibility and in ensuring the

confidentidity of records.

[4- 3.] A child may not be determined to be digible under this chepter if the determinant
factor is lack of indruction in reading or mah or limited English proficiency: and the child
does not otherwise meet the digibility criteria.

4. [5: 4.] The [group making the] decison regarding the child's digibility shal [be-made-by
work toward] consensus. [The locd educationd agency shdl obtan parenta consent for the
initid _digibility determination.  Theredfter, parentd consent shdl be secured for any change

in_identifiction.] The digibility—committee [team group] shdl have a written summary that
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conssts of [essentid—ddiberations—sdpporting—its—findings the bads for meking its
determination] as to the digibility of [each the] child for a specid education pregram and

rdated services This summary shdl be dgned by each digibility—committee [team group]
member present. & The written summary shdl be maintained in the child's eorfidentiafiles;

scholastic record.

[5. The loca educationd agency shdl provide a copy of the documentation of the

determination of digibility to the parent or parents]

b: 6. The summay datement of the digibility—commitieds [team's group’'s] essentid
deliberations shall be forwarded by—the-committee to the IEP commaittee [team group] upon
determination of digibility. The summary atement may include other recommendations. [A

I H digibil ittce [team I hat_t flects]
s [that-members-eonelusions shal-be theluded:

a Each group member shdl cetify in writing whether the report reflects his or her
conclusons] If the [team group] does not reach consensus and the report does not reflect a

paticular member’s concluson, then [a—separate statement—shalbe-submitted-by] the [team
group] member [mugt submit a separate statement] presenting kis that member’s conclusions.

[b. No changes shdl be made to a child's digibility for specid education and reated

services without parental consent.]

For a child suspected of] having
a edfic leaning disgbility [shall, the documentation of the group's determination of
digibility mud] also include a statement of:

-A-saementindicating a. Whether [ernet] the child has a specific learning disability;
2 b. The badsfor making the determination;

3) c. [Relevant The rlevant] behavior noted during the observation [of the child; anrd-the

d. The] relaionship of the behavior to the child's academic functioning;
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4) [d: Edueationaly e. The educationdly] rdevant medicd findings, if any;

{5y -+nfermation—indicating [ef.] Whether [ernet] there is a severe discrepancy between the
child's achievement and ability whieh that [eannettbe—corrected is not correctable] without

gpecid education and related services, and

6) [Eg] The deermination of the [team group] concerning [the] effects of any

environmentd, culturd, or economic disadvantage-as-determined-by-the-tearm;-and.
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D. Eligibility for reated services A child with a disbility must be found digible for specid
education in order to receive related services. Related services are those supportive services that
are required to assst a child with a disability to benefit from specid education. [Once achild is
found digible for specia education, decisons about the need for related services are made by
and added to the |EP by the |EP team. An evauation may be conducted, if needed.]

E. Higiblity of two-year old children. A child, aged two, previoudy paticipating in early
intervention [programs sarvices] asssted under Pat C[;] of the Individuds with Disdbilities
Education Act (20 USC §§ 1400 et seq.)[,] shdl [meet the requirements of this chapter to] be

determined digible under Pat B[—H—aecordance—with—the reguirements of this chapter of the
Individuds with Disghilities Education Act (20 USC §§ 1400 et seq.)].

F. Higibility as a child with a devdopmentd dday. [H-thetoca educationalagency—dectsto-

The loca educationa agency shdl indude developmentd dday as one of the disability

categories when determining whether a preschool child, aged two to five, indusve, is
eigible under this chapter. The loca educationd agency may indude developmenta delay
as one of the disability categories when determining  whether a school-aged child, aged five
to eight, indusive, is digible under this chapter.

2. Other disaility categories may be used for any child with a disability aged two to eight,
indusve. However, teacher assgnment requirements pecified in 8 VAC 20-80-45 shdl

aoply. ]

G. Criteria  for deermining  the exigence of a <specfic leaning disability. The
[rultidisciplinary-team group] may determine that a child has a soedific learning disability if:
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1. The child does not achieve commensurate with the child's age and ability levels in one or
more of the aress liged in subdivison 2 of this subsection [when if] provided with learning

experiences appropriate for the child' s age and ability levels, and

2. The team finds that a child has a severe discrepancy between achievement and intdlectud

ability in one or more of the following areas.

a Ord expresson;

b. Listening comprehension;

c. Written expresson;

d. Basic reading «ill;

e. Reading comprehension;

f. Mathematical cdculations, or

0. Mathematicd reasoning.

3. The [mditidisciplinany—team group] may not identify a child as having a specific learning
disahility if the severe discrepancy between ability and achievement is primarily the result of:

a. A visud, hearing[,] or motor [dissbitity imparment];

b. Mental retardation;

c. Emotiond disturbance; or

d. Environmenta, cultura, or economic disadvantage.

[H. Nothing in this chapter requires that children be identified by ther disability, as long as
each child has a disability under this chapter and by reason of that dissbility needs specid
education and related services and is regarded as a child with a disability.  Children with
disabilities may be identified as having more than one dissbility.
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H: 1] Children found not eigible for specid education. Information relevant to ingruction for
a child found not digible for specid education shdl be provided to the child's teachers [or any
appropriate committee. Parenta consent to release information shal be secured for children in

private schools, as necessary].

J. If the datermination is made that a child has a disability and needs specid education and
related services, an |EP must be devdoped for the child in accordance with this chapter.

£ K. Child's datus, previous enrollment in specid education. H—a—ehld—enroled—in—a—specia

1 If a child with a disability has been recaiving specia education from one loca educationa

agency in Virginia and tranders to another, the new loca educationa agency is responshble

for ensuring that the child has avallable specid education and relaed services in conformity
with the [former exiding] 1EP.

a_The locd educationd agency shdl adopt and implement the [exiding] IEP of the former
locd educationd agency [with consent of the parent or parents] or develop a new IEP for
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the child. The new loca educational agency may provide interim sarvices agreed to by both

the parent or parents and the local educationa agency.

b. If the parent or parents and the loca educationd agency are unable to agree on [an]
interim [placement sarvices|, the locd educationd agency must implement the [former
exiging] 1EP until anew |EP is developed and implemented.

2. When a child with a disability under the Individuds with Disshilities Education Act (20
USC 8§ 1400 et seq.) transfers to a locd educationd agency in Virginia from another sate,

adopt the most recent evaluation and IEP developed for the child by the locd educationd

agency in the previous date.  The Virginia locd educaiona agency mus determine, as an
initid matter, whether it bdieves that the [child] has a disgbility and whether the most recent
evauaion of the child conducted by the loca educational agency in the previous saie and
the 1EP developed by that loca educationd agency meet the reguirements of the Individuas
with Disahilities Education Act (20 USC §§ 1400 et seg.) and this chapter].

eonsent— If the local educationd agency accepts the determination made by the loca

educationd agency that the child has a disdhility in the previous state and adopts that locd
educationa agency’s evduedtion, the Virginia loca educational agency mus provide notice
to the child's parent or parents in accordance with 8 VAC 20-80-70.]

. |f the locd educationd agency
determines that the IEP developed by the school divison in the previous sate meets the
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requirements of the Individuds with Disabilities Education Act (20 USC §§ 1400 et seq,)
and this chapter, the loca educationa agency:

(1) Shdl sarve the child congstent with the IEP if a copy of the IEP is avaldble, if the
parent or parents consent to the implementation of the IEP, and if the locad educationd
agency believesthe |EP is appropriate for the child; or

(2) Sdl conduct an IEP meeting without undue delay if the parent or parents and loca
educationd agency are not satisfied with the IEP developed for the child in the previous
dtate or a revison to the IEP is indicated for other reasons, in no case later than 30
caendar days after the date the loca elucational agency determined that it would accept
the evadudion and digibility determination from the previous date.  The mogt recent IEP
must be implemented until the new |EP is devel oped and agreed upon.]

c. If the locd educationd agency [determines—that—the former—evauation] does not [mest
therequirementsof this chapter, adopt the previous date€'s evauation of the tranderring
child or does not recelve a copy of the evduation,] the locd educationd agency [maug shdl
provide proper notice] initiate evauatiion procedured, and conduct the evauation in

accordance with this chapter [and-conduct-the-evauationwithout-undue delay].

[(1)] During the evauation, the child shal [be-placed pursdant-to-an—-agreed-upen-interim
IEP or—in regular—education—in—absence—of —such—agreament: H—no—mutually—agresable

accordance with the exising |EP, excluding the sections of the IEP that are not in

accordance with this chapter. The locd educationd agency shdl inform the parent or

parents of the sections of the existing | EP that are not in accordance with this chapter.

(2) Once the evduation is completed and digibility has been determined, an IEP mesting
mugt be hald without undue delay, but in no case later than 30 calendar days after the date
the child is determined to be digible, to develop an appropriate |EP for the child.
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d. If the child's parent or parents disagree with the loca educationa agency’s evduation or

proposed |EP, they may initiate a due process hearing. During the pendency of the hearing,
the child may be placed as described in subsection K 2 ¢ in the program developed by the
IEP team with consent of the parent or parents or in another placement agresable to the

parent or parents and local educational agency. If the parent or parents do not agree to

place the child in the program proposed by the IEP team and no other interim placement
can be agreed upon, the local educational agency is not reguired to implement the IEP

developed by the school divison in the previous sate or to approximate the services in that

| EP during the pendency of the due process proceedings.]

3. When a child with a disability [transfersfrom who was placed in] a private resdentia
school [where—the—child—wasplaced and—funded] under the Comprehensve Services Act
tranders to a new locd school divison, the new locd [educationa ageney school divison]
must review the current placement and adopt or revise and implement the IEP within 30
caendar days [of receipt of written notification of the child's transfer]. The former [loea
edueational—ageney—and-CSA Comprehensve Searvices Act] team shdl be responsble for
paying for services until 30 cdendar days after the new [€SA Comprehensive Sarvices Act]

team recaives written notification of the child's resdence in the new locdity from the former
[SSA Comprehensive Sarvices Act] team.

8 VAC 20-80-58. Termination of specid education and related services.

A. A loca educationd agency mus evauate a child with a disability in accordance with
8 VAC 20-80-%4 before determining that the child is no longer a child with a disability under this
chapter. Evaluation is not reguired before the termination of digibility due to graduation with a
dandard or advanced sudies high school diploma or [exeeeding reaching] the age of [digibility
22].
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the 1EP teamidentified in 8 VAC 20-80-56-B The IEP team shdl terminate the child's digibility
for specia education and related services|.

1. Termination of specid education services occurs if the team determines that the child is no
longer a child with a disability who needs specid education and related services and [if]
parental consent is secured.

2. A rdaed sarvice may be terminated during an |EP mesting without any determination thet
the child is no longer a child with a disability who is digible for specid education and related
savices The |EP team making the determination shdl indude [scheel—divisen loca
educationa agency] personnel representing the related services disciplines [in person, by
telephone, or by other smilar eectronic means]. Parental consent shall be secured prior to
the termination of related services.

3. If the parent or parents revoke consent for the child to continue to receive specid
education and related serviced; isi '

the local educationd
agency mug follow the procedures in 8 VAC 20-80-56 to terminae the child's digibility
or] use other measures as necessary to ensure that parenta revocation of consent will not

result in the withdrawa of a necessary free appropriate public education for the child.
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8 VAC 20-80-60. Serviceddivery—A- Free appropriate public education.
L A. Agedf digihility.

1. A free gppropriate public education shdl be avalable to dl children with disabilities who
need specid education and related services, [ages aged] two to 21, indusve, resding within
the jurisdiction of each LEA locd educationd agency. This includes children with
dissbilities who are [in_need of specid education and related services even though they are)
advancing from grade to grade or who have been suspended or expelled from school in
accordance with the provisons of 8VAC 20-80-68. Each LEA loca educationd agency sl

[have—established edtablish) the a god of providing a full educationd opportunity for al
children with disabilities from birth two to 21, inclusve, resding within their its jurisdiction.




© 0 N O O

10
11
12
13
14
15
16
17
18
19
20

21

22
23

24
25
26

Virginia Department of Education

Virginia Specid Education Regulaions

Page 87 of 248 10/27/00



A W DN PP

© 0 N O O

10
11
12

13

14
15

16
17
18

19
20

21
22
23

24
25

Virginia Department of Education

Virginia Specid Education Regulaions

Page 88 of 248 10/27/00



© o

10
11
12

13
14

15
16
17
18
19
20
21
22
23

24
25

Virginia Department of Education Page 89 of 248 10/27/00

Virginia Specid Education Regulaions

a The savices provided to the child under this chapter shdl address al of the child's
identified specia education and rel ated services needs.

b. The sarvices and placement needed by each child with a disability to receve a free
appropriate public education must be based on the child's unigue needs and not on the
child's disahility.

2. Exceptions. The obligation to make a free appropriate public education avalable to dl

children with disabilities does not apply to:

a Children with disabilities who have graduated from high school with a sandard or

advanced studies high school diploma. This exception does not apply to students who have
graduated but have not been awarded a sandard or advanced studies high school diploma

€ [Students b. Children with disabilities] aged 18 [threugh to] 21 [indusive] who, if in

their last educational placement prior to their incarceration in an adult correctiond facility,
were not identified as being a child with a dissbilit; and did not have an IEP. This
exception does not apply to [students children] with disabilities aged 18 [threugh to] 21[,
indusve], who had been identified as [a—ehitd children] with [a dissbility disabilities] and
had received services in accordance with [aprHEPR their IEPS], but who left school prior to
their_incarceration or _did not have [artEP IEPS| in ther lag educaiona setting but who
had actudly been identified as [ehild children] with [a dissbility disdbilities] under this
chapter.

B. Program options. Each loca [educational—ageney school divison] shal take steps to ensure

that its children with disabilities have avalable to them the variety of educationa programs and
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svices avalable to children without disabilities in the area sarved by the locad educationd
agency, induding at, mudc, indudrid ats, consumg and homemaking education, and
vocationa education.

C. Reddentia placement. If placement in a public or private resdentid program is necessary

to provide specid education and rdated sarvices to a child with a disability, the program,

induding nonmedicd care and room and board, must be at no cos to the parent or parents of the
child.

D. Proper functioning of hearing ads. Each locd educationd agency shdl ensure that the
hearing ads worn in school by children with hearing imparments, including desfness, are

functioning properly.

E. Assgive technology.

1. Each loca educationd agency shdl ensure that assdive technology devices or assgive

technology services, or both, as those terms are defined in this chapter, are made available to
achild with adisahility if required as part of the child's:

a Specia education;

b. Related services; or

. Supplementary aids and services.

2. On a case-by-case basis, the use of school-purchased or leased assdive technology

devices in a child's home or in other satings is required if the child's IEP team determines

that the child needs access to those devices in order to receive a free appropriate public
education.

5: F. Trangportation.

& 1. Each child with a disgbility placed in an education program,_including private specid
education day or resdentid placements, by the locd school divison shdl be entitled to
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trangportation to and from such program a no cost if such transportation is necessary to
endble such child to benefit from educationd programs and opportunities. [Fhere—is—o

trapspertation- Children with disabilities and children without disabilities shdl share the
same transportation unless a child' s | EP requires specialized transportation.

2. If the IEP team determines that a child with a disability reguires accommodations or

modifications to paticipate in trangportation, the accommodations or modifications must be

provided in the least redtrictive environment. Transportation personnd may be on the |IEP

team or be consulted before any modifications or accommodations are written into the

sudent’s |EP to ensure that the modifications and accommodations do not violate any Sate

or federa sandard or any nationdly-recognized safety practices)

b: [ 3] If aaLEA alocd educationd agency enters an agreement with another LEA loca
educationd agency for the provison of specid education or relaied services for a child with a
disability, such child shdl be transported 1 and from such program at no cost to the parent or

parents.

& 3 4. If a child with a disaility is placed in a state—residentid [the] Virginia [scheel
Schoal] for the [deaf Deaf] and the [Bind Blind at Staunton or the Virginia School for the
Deef, Blind and Multi-Dissbled at Hampton] the [respensibitity Virginia school shdl be
respongble] for [the provison of] transportation [resides—with—the—respective] state [Virghia
school—for—the—dedf—and—the—blind sarvices] Heowever; When such children in—a—state
residentid—school are educated as day students, fhe—+esponshbitity—foertransportation—+emans
with—the—placing—toca—school—division: the locd school divison shdl be responsble for the

provision of trangportation services to and from school].
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+ G. Nonacademic and extracurricular services and activities.

1. Each LEA locd educational agency shdl take steps to provide nonacademic and

extracurricular services and activities in sdeh the manner as—s necessary to afford children

with disabilities an equa opportunity for participation in those services and activities.

2. Nonacademic and extracurricular sarvices and activities may include but not be limited to

counsding sarvices, athletics, trangportation, hedlth services, recreationd activities, specid

interest groups or clubs sponsored by the local educational agency, referras to agencies that

provide assdance to individuds with disabilities, and employment of sudents, including

both employment by the locd educationd agency and asssance in meking outsde

employment available.

8: H. Physicd education.

& 1. Generd. Phydcd education sarvices, specidly desgned if necessary, must be made
available to every child with a disability recaiving FARE a free appropriate public education.
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b: 2. Regular physcd education. Each child with a disability must be afforded the
opportunity to participate in the regular physca education program available to rendisabled
children without disabilities, unless:

& a. Thechildisenrolled full timein a separate facility; or

2 b. The child needs specidly designed physca education, as prescribed in the child's
|EP that cannot be provided in the reqular physical education program.

& 3. Specid physca education. If specidly designed physicd education is prescribed in a
child's IEP, the LEA locd educationa agency responsble for the education of that child

shdl provide the services directly[;] or make arrangements for those services to be provided

through other public or private programs.

& 4. Education in separate facilities. The LEA locd educationa agency responsible for the
education of a child with a disability who is enrolled in a separate facility shdl ensure that

the child receives appropriate physica education services in compliance with subdivisons 8
a1 and € 3 of this subsection.

. Extended school year services.

1. Each local educational agency shal ensure that extended school year sarvices are available

a5 necessary to provide a free appropriate public education, consistent with subdivison 2 of
this subsection.

2. Extended school vear services must be provided only if a child's |IEP team determineds]

on an individud basis[;] in accordance with this chapter[;] that the services are necessary for

the provision of afree appropriate public education to the child.

3. In implementing the requirements of this section, alocad educational agency may not:

a Limit extended school year servicesto particular categories of disability; or

b. Unilaterdly limit the type, amount, or duration of those services.
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J. Children with disabilities in public charter schools

1.Children with disabilities who attend charter schools [that—are—public—schools—of thelocal
educationa—agency] must be served by the loca [educational—ageney school divison) in the
same manner as children with disahilitiesin its other schools.

2.The locd [educationa—agency school divison] must ensure that dl requirements of this
chapter are met.

[K. Length of school day. School-aged students with disabilities shal be provided a school day
comparable in length to the day provided to school-aged students without disabilities unless

their | EP specifies otherwise]

B: 8 VAC 20-80-62. Individudized education program.

X A. Responghility. The LEA locd educationa agency shdl ensure that an IEP is developed
and implemented for each child with a disaility [w—its—jurisdiction served by that locd
educationd _agency], induding [sdeh—ehildren a child] placed in [a] private special education
[seheets school] erfaeitities by [&

1. A] locd [edueationa-ageney school divison;] or

[2. A noneducationd placement by] a Comprehensve Sarvices Act team that includes the
locd school divison. [The locd school divison's responghility is limited to specid education

and related services)

2 B. Accountability.

[1. At the beginning of each school year, each loca educaiond agency shdl have an IEP in
effect for each child with a disability within its jurisdiction, with the exception of children
placed [in a private school] by parents when a free appropriate public education is not at

issue.

a [& AntERmug 2. Each locd educationd agency shdl ensure that an 1EP):
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&) a [Be I in efect before specid education and related services are provided to a an
digible child; and

2 b. [Be Is] deveoped within 30 caendar days of a [the date of] the initid determination
that the child needs speciad education and related services, and be is implemented as soon

as possible following the IEP meeting.

[2 3.] Each local educationa agency shdl ensure that:

a The child's |IEP is accessible to each regular education teacher, special education teacher,

related service provider, and other sarvice provider who is respongble for its
implementation; and

b. Teachers and providers are informed of:

(1) Their specific responghilities rdlated to implementing the child's |EP; and

(2) The specific accommodations, modifications, and supports that must be provided for
the child in accordance with the |EP.

b: [3: 4] Each LEA locd educationd agency is respongble for initisting and conducting

mesetings to develop, review and revise a-child-with-a-disability’sHEP the IEP [erHESP] of a
child with a disability.

[5. Each loca educationa agency shdl ensure that within a reasonable period of time
following the receipt of parenta consent to an initid evauation, the evaudion of the child,
and, if determined digible, specia education and related services are made avalable to the
child in accordance with an IEP. Each locd educational agency shdl ensure that a meeting
to deveop an IEP for the child is conducted within 30 cdendar days of the date of a
determination that the child needs specia education and related services)]

& [4: 6.] Each EEA locd educationd agency shall [itiste-and—conduct—mesdtings ensure tha
the IEP team reviews the child's IEP] periodicaly, but not less than annudly, [tereviea—each

childs—tER to deemine whether the annua gods are being achieved] and[—where
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appropriate; tojrevise its provisons [as_appropriate]—A—meating-ust-be-held-for-this-purpese
at-least-once-ayear- 10 address:
a Any lack of expected progress toward the annua gods and in the generd curriculum, f

appropriate;

b. The results of any reevaluation conducted under this chapter;

c. Information about the child provided to [;] or by [5] the parent or parents;

d. The child's anticipated needs; or

e. Other matters.

e [5: 7] Each LEA locd educationd agency must provide specia education and related

servicesto achild with adisability in accordance with an the child’ s IEP.

[6- 8.] Each locd educationd agency must make a good faith effort to asss the child to
xchieve the gods [apd ,induding benchmarks or] objectives [er—benchmarks] ligded in the
IEP.

[~ 9.] This chapter does not require that any loca education agency, teacher[,] or other
person be held accountable if a child does not achieve the growth projected in the annud
gods [and, induding] benchmarks or objectives. However, the Virginia Department of
Education and local educetional agencies are not prohibited from edtablishing their own

accountability systems regarding teacher, school, or agency performance.

[8:10.] Nothing in this section limits a parent’'s or parents right to ask for revisons of the

child's IEP or to invoke due process procedures [under sections 76 and 78 of this chapter] if

the parent or parents fed that the efforts required by this chapter are not being met.

[11. All 1EPs developed],] reviewed[,] or revised on or after July 1, 1998[,] must meet the
requirements of this section.
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C. |EP team.

a 1. Genga. The LEA locd educationa agency shdl ensure that eseh—medting—ciudes
participants-asfellows the |EP team for each child with a disability includes:

a The parent [or parents] of the child;

b. At least one regular_education teacher of the child (if the child is [;] or may be [4]
participating in the regular education environment);

c. At least one specid education teacher of the child [;] or [,] if appropriate, a least one
gpecid educetion provider of the child. For a child whose primary only disability is speech
language impairment, the gpecid education provider may shdl be the speechlanguage
pathologst.

d. A representative of the locd educational agency who is.
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(1) Qudified to provide or supervise the provison of specidly desgned indruction to
mest the unique needs of children with disabilities;

(2) Knowledgeable about the genera curriculum; and

(3) Knowledgeable about the availability of resources of the loca educationa agency.

A loca educationa agency may dedgnate another member of the |IEP team to serve

smultaneoudy as the agency representative if that individua mests the above criteria.

e. An individud who can interpret the indructiond implications of evduaion results. This

individud may be a member of the team serving in another capacity, other than the parent
or the child.

f. At the discretion of the parent, parents, or loca educationa agency, other individuds

who have knowledge or specid expeatise regarding the child, including related sarvices

personnel, as appropriate. The determination of the knowledge or speciad expertise of any
individua shdl be made by the paty (parent, parents, or loca educationa agency) who
invited the individua to be a member of the |EP team.

0. If appropriate, the child.

h. For children who are in the custody of a loca socid savices or other child wdfare
agency, the child' s casaworker pursuant to the following conditions;

(1) The caseworker may not assume the role of the parent at the mesting; and

(2) If the casaworker is unable to attend the meeting as scheduled, the meeting may be
hdd without them the casaworker.

2. Trandgtion service participants.

the-public a The locd educationd agency shdl invite—({)—the-student—and—(H) a Sudent of
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any—age with a disability of any age to attend the sudent’s IEP mesting if a purpose of the
mesting will be the condderation of:

(1) The student’ s trangition services needs;

(2) The needed trangition services for the sudent; or

(3) Both.

b. If the student does not attend the IEP mesdting, the locd educationd agency shdl take

other stepsto ensure that the student’ s preferences and interests are considered.

c. In implementing the trangtion requirements for a sudent with a disgbility, beginning a
age 16[;] or younger[;] £ if determined appropriate by te IEP team [}] with-a-dissbitity[,]
the locd educationd agency dso shdl invite a representative of any other agency that is

likely to be respongble for providing or paying for trandtion services. H-the-student-does

Hnterests—are-considered—and If an agency invited to send a representative to a meeting does
not do so, the LEA locd educdiond agency shdl take other steps to obtain the

participation of the other agency in the planning of any trandtion services.

4. D. Parent participation.

& 1. Each LEA locd educationd agency shdl take steps to ensure that one or both of the

parents of the child with a disability are present a each IEP meeting or are afforded the
opportunity to participate, including:

&) a Notifying the parent or parents of the meeting early enough to ensure that they will
have an opportunity to attend; and

{2 b. Scheduling the meeting at amutualy agreed on time and place.

2. Notice.

b: a Generd notice. The notice given the parent or parents must [shedid]:
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(1) [Be Should be] in writingj—Netiee;, but] may be given by telephone or in person(;]
with proper documentation;

(2) [Hrdicate Sd| indicate] the purpose, date],] timg,] and location of the meeting, and
who will bein attendance:; and

(3) [Hform Shdl inform] the parent or parents of the provisons reaing to the

paticipation of other individuds on the IEP team who have knowledge or specid
expertise about the child [as noted in paragraph C 1 f of this section.]

Additiona notice requirements are provided if trandition services are under consderation.

(1) For a sudent with a disahility [beginning al] age 14 or younger, if appropriate, with-a
disability the notice must also:

&) (@ Indicate this that a purpose of the meding will be the devdopment of a
satement of the trangtion services needs of the student; and

2 (b) Indicate that the LEA loca educationa agency will invite the sudent;-and.

(2) For a sudent with a disability [beginning a] age 16 or younger, if appropriate, witha
disability the notice mudt:

(@ Indicate that a purpose of the meeting [is will be] the consderation of needed

trandtion services for the student;

(b) Indicate that the [loca educationd] agency will invite the sudent; and

3} (c)ldentify any other agency that will be invited to send a representetive.

[c. A copy of the procedurd safeguards available to the parent or parents of a child with a
disability must be given to the parent or parents upon each natification of an |[EP medting
in accordance with 8 VAC 20-80-70.]
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e 3. If nather parent can attend, then the LEA locd educationd agency shdl use other
methods to ensure parent participation, including individua or conference telephone calls.

e 4. A meeting may be conducted without the-chitd-sparents-attending a parent or parents in
attendance if the LEA locd educational agency is unable to convince them the parent or

parents that they should attend. In this case, the LEA locd educationd agency must have a

record of the attempts to arrange amutually agreed on time and place, such as.
&) a. Detailed records of telephone cals made or attempted and the results of those cdls;

& b. Copies of correspondence sent to the parent or parents and any responses received;
[or]

3) c. Detalled records of vidts made to the parent’'s or parents home or place of
employment and the results of those vigts.

£ 5. The LEA locd educationd agency shdl take whatever action is necessary to ensure that
the parent understands or parents understand the proceedings a a the |EP mesting, induding
aranging for an interpreter for parents wheo-are-deaf with deafness or whose native language
is other than English.

6. The locd educationa agency [has—the—option—to—trequire. prohibi—Hmit—or—otherwise
regulate shdl permit] the use of audio [er—video] recording devices a |IEP mestings. [The

parent or parents shdl inform the loca educationd agency before the meding in writing,
unless the parents cannot write in English, that they will be audio recording the medting. If

the parent or parents do not inform the locd educationad agency, the parent or parents shall

provide the locad educationa agency with a copy of the audio recording. The parent or

parents shall provide ther own audio eguipment and materids for audio recording. If the

local educationa agency audio records the medtings or receives a copy of an audio recording
from the parent or parents, the audio recording becomes pat of the child's educationd

record. [
e dovi .
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[7. The loca educationd agency may prohibit, limit, or otherwise requlate the use of video

recording devices a IEP medings. If the locd educationd agency video records the
mestings, the video recording becomes part of the child's educationa record. |If the loca

educationd agency has a policy that prohibits or limits the use of video recording devices a
|EP mestings.

a That policy must provide for exceptions if they are necessary to ensure that the parent or

parents understand the |IEP or the IEP process or to implement other parenta rights
quaranteed under this chapter; and

b. Thelocd educationa agency must ensure that the policy is uniformly applied.

8. At the IEP mesdting, the IEP team shdl provide the parent or parents of a child with a
dissbility with a written description of the factors in subsection E 1 and E 2 of this section
that will be consdered during the IEP meeting. The description shal be written in language
undergandable by the generd public and provided in the native language of the parent or

parents or other mode of communication used by the parent or parents, unless it is dearly not

feasibleto do s0.]

g + [9.] The LEA locd educationd agency shdl give the parent or parents a copy of the
child’'sIEP at no cost to the parent or parents.

E. Development, review],] and revision of the |IEP.

1. In devdoping each child’' s | EP, the | EP team shall decurnent-consideration-of consider:

a The drengths of the child and the concerns of the parent or parents for enhancing the
education of their child;
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b. The results of theinitid or mogt recent evauation of the child: [and]

c. As appropriate, the results of the child's peformance on any generad sate or divison

wide assessment programs.

2. The |EP team ds0 shdl [decument-consideration]:

a In the case of a child whose behavior impedes the child's learning or that of others,

condder, if appropriate, Srategies, including podtive behaviorad interventions, Srategies,

and supports to address that behavior;

b. In the case of a child with limited English proficiency, consder the language needs of
the child as those needs relate to the child' s |EP;

c. In the case of a child who is blind or visudly impared, provide for indruction in Bralle
and the use of Bralle unless the IEP team determines after an evauation of the child's

reading and writing skills, needs, and agppropriate reading and writing media [{,] induding
an _evdudion of the child's future needs for indruction in Bralle or the use of Bralleg[)],
that ingruction in Braille or the use of Braille is not appropriate for the child;

d. Consder the communication needs of the child;

e. In the case of a child who is deaf or hard of hearing, consder the child's language and

communication needs, opportunities for direct communications with peers and professiona

pasonnd in the child's lanquage and communication mode, academic leve, and full range
of needs, incduding opportunities for direct indruction in the child's language and

communication mode, and

f. Condder whether the child requires ass gtive technology devices and services.
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[4:3.] If, in conddeing the specid factors, the IEP team determines that a child needs a
particular _device or_service [{,] including an intervention, accommodation, or other program

modificaion}] in order for the child to receive a free appropriate public education, the IEP
team mugt include a statement to that effect in the child' s |EP.

[5:4] The regular education teacher of a child with a disability, as a member of the |EP team,
mud, to the extent appropriate, paticipate in the devedopment, review, and revison of the
child's |EP, induding asssting in the determination of:

a Appropriate postive behaviord interventions and strategies for the child; and

b. Supplementary aids and services, accommodations, program modifications or supports
for school personnd that will be provided for the child.

[6:5] Nothing in this section shdl be congtrued to require the IEP team to include information
under one component of a child's IEP that is dready contained under another component of

the child' s |EP.

- 6.] The |EP team shdl consder Al
factors identified under a free appropriate public educatiion in 8 VAC 20-80-60, as
appropriate, and [make—-al—decisonsby work toward] consensus. If the IEP team cannot
reach consensus:

b. The] the locd educationd agency shdl [then] provide the parent or parents with prior

written notice of the locd educational agency’s proposals or refusds, or both, regarding the

child's educationd [program placement or provison of a free appropriate public education
in accordance with 8 VAC 20-80-70].
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5. E. Content of the individudlized education program. The IEP for each child mug with a
dissbility shdl include:
& 1. A statement of the child's present leve levels of educationa performance:, indluding(:]

14
15
16

17
18
19

20
21

22

23
24

[a&—How how] the child's disability affects the child's involvement and progress in the

generd curriculum; or

[b—For for] preschool children, as appropriate, how the disability affects the child's
participation in_appropriate activitieg-, and the child's other educationa needs that result
from the child's disability.]

& [& ()] The dsatement should be written in objective measurable terms, to the extent
possble. Test scores, if appropriate, should be sdf-explanatory or an explanaion should be
included.

3 [ (2 The] present leve of
performance [and should directly relate to] the other components of the IEP.

b: 22 A daement of messurable anud gods induding benchmarks or short-term
Hstruetiond objectives:, related to:
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a Mesdting the child's needs that result from the child's disability to enable the child to be
involved in and progress in the genad curriculum, or for preschool children, as

appropriate, to participate in appropriate activities, and

b. Mesting each of the child' s other educationd needs that result from the child’ s disahility.

e 3. A daement of the specific specid education and related services and supplementary
aids and services to be provided for the child, and-the-extent-to-which-the-child-will-be-able-to

participate-in—+regular—educationa—programs: or_on behdf of the child, and a gatement of the
program modifications or supports for school personnel that will be provided for the child:

a To advance appropriately toward attaining the annua goals;

b. To be involved [# and progress in the genera curriculum and to participate in

extracurricular and other nonacademic activities; and

c. To be educated and participate with other children with disabilities and children without
disabilitiesin the activities described in this section.

4. An explanation of the extent, if any, to which the child will not paticipate with children
without disahilitiesin the regular dass and in the activities described in this section.

5. [Assessments] The following informaion concerning [state-wide state] and divisonwide
assessments shdl be included:

a A daement of any individud accommodations or modifications, [in accordance with the
quiddines] approved by the Board of Education, [feruse] in the adminidration of [state-
wide state] assessments of student achievement that are needed in order for the child to
participate in the assessment;
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[e b.] If the IEP team determines that the child will not participate in a paticular [state-
wide or—divisonwide state] assessment of student achievement (or pat of an assessment),
aSatement of:

(1) Why that assessment is not appropriate for the child:

(2) How the child will be assessed, including [paticipation in] the dternate assessment

'Av. aa alal ailifala’al A at=aifalatafa a ala CaANNO] ala'aifalatara N ava Sae-\A4ae a

district-wide assessment program for those sudents who meet the criteria for the dternate

childs nonpaticipation in the assessment will impact the child's promotion;;]

graduation with a [base modified standard,] standard[,] or advanced sudies diploma[;] or
other matters.]

[c. A daement that the child shdl participate in ether the daie assessment for al children

that is part of the state assessment program or the state' s dternate assessment;

d. A gaement of any individud accommodations or modifications approved for use in the

adminigration of divisonwide assessments of sudent achievement that are needed in

order for the child to participate in the assessment;

e If the |IEP team determines that the child will not paticipate in a paticular divison-wide

asessment of sudent achievement (or part of an assessment), a statement of:

(1) Why that assessment is not appropriate for the child:

(2) How the child will be assessed:;

(3) How the child's non paticipation in the assessment will impact the child's course,
promotion; _graduaion with a modified standard, standard, or advanced studies diploma;

or other matters.]
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[df.] For sudents dill paticipaing in the Literacy Passport Teding Program,
documentation that any decison to postpone or exempt the sudent from participation was

reviewed during the annud 1EP review or sooner.

& 6. The projected dates (month, day, and year) for inktistien the beginning of the services

and_modifications and the anticipated frequency, location, and duraion of the those services
{renth—day—and—year) and_modifications. Location refers to the continuum of dterndive
placementsin 8 VAC 20-80-64 B.

7. A satement of:

a. How the child' s progress toward the annua goa s will be measured;

b. How the child's parent or parents will be regularly informed (through such means as

periodic _report cards), at least as often as the parent or parents are informed of [the
progress of] ther children without [disabilitiesprogress—of disahilities, concerning]:

(1) Their child's progress toward the annud gods, and

(2) The extent to which that progress is sufficient to enable the child to achieve the gods
by the end of the year.
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[8. In the case of a preschool-aged child with a disabilityf,] age two (on or before September
30) through age five (on or before September 30), whose parent or parents elect to receive
services under Pat B of the Individuds with Disabilities Education Act (20 USC §§ 1400
et[-]seq.), the local educational agency shall develop an IEP.]

8 9. For each sudent with a disability, beginning a age 14 (or younger, if determined
appropriate by the IEP team), and updated annualy, a statement of the transtion service
needs of the student under the applicable components of the student’s IEP that focuses on the
dudent's courses of sudy (such as participation in advanced-placement courses or a
vocational education program)[. For a sudent pursuing a modified sandard diploma, the I1EP

team shdl condder the sudent’s need for occupational readiness upon school completion,

including consideration of courses to prepare the sudent as a career and technica education

program completer; and]

g—FhetER 9. 10. For each student with a disahility, beginning, begining-he-bterthan at age
16 (apd—at—a or younger age, if determined appropriate by the |EP team), maus—inciude a
datement of the needed trangtion services for the Sudent, mcludlng, if aopropnate a

datement  of

respongbilities or any needed linkages

FheER-mus—include-thefollowing—aress Trangtion sarvices shdl be based on the individud
sudent’ s needs, taking into account the student’ s preferences and interests, and include:

) a Indruction;

b. Related sarvices;
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{5 c. Community experiences,

and—#H) d. The deveopment of employment and other post-school adult living objectives;

e. If appropriate, acquistion of daily living skills and functiona vocationd evauation.

10. 11. Beginning at least one year before a student reaches the age of maority, the sudent’s
IEP mug incdude a saement that the sudent has been informed of the rights under this
chapter, if any, that will transfer to the student on reaching the age of maority.

11
12
13
14

15
16

17
18

19

20
21
22
23
24

6: G. Agency respongbilities for trangtion services.

a 1. If a paticipaing agency, other than the loca educationd agency, fals to provide
[agreed—upon the] trangtion services eontained described in the IEP of a student with a
j 1 tion loca educationd agency

disability, the
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the |EP team to identify dternative drategies to meet the trangtion objectives for the student
st outin the |EP.

b: 2. Nothing in this pat relieves any paticipaing agency, induding a date vocationd
rehabilitation agency, of the responsbility to provide or pay for any trangtion service that the
agency would otherwise provide to students with disabilities who meet the digibility criteria

of that agency.




o o1 B~ WDN B

\‘

10
11

12

13

14
15

16
17
18

19

20
21
22
23

Virginia Department of Education

Virginia Specid Education Regulaions

Page 112 of 248 10/27/00




10
11

12
13
14

15
16

17
18
19

20
21

22
23
24

25

Virginia Department of Education

Virginia Specid Education Regulaions

Page 113 of 248 10/27/00



10
11

12
13

14

15

16

17
18

19

20
21
22
23
24

Virginia Department of Education

Virginia Specid Education Regulaions

Page 114 of 248 10/27/00



o A W DN B

© 00 N O

10
11
12

13
14
15

16

17

18

19

20
21
22

23
24
25

Virginia Department of Education

Virginia Specid Education Regulaions

Page 115 of 248 10/27/00



w

0 N o o1 b

10
11
12
13

14
15
16
17
18

19
20

21
22

23
24

Virginia Department of Education Page 116 of 248 10/27/00

Virginia Specid Education Regulaions

[ H.] Additiond requirements for digible sudents with disabilities in date, regiond, or locd
adult or juvenile correctiond facilities.

1. A representative of the sate from a date, regional, or loca adult or juvenile correctiond

facility may participate as a member of the | EP team.




o A W N B

(o]

10
11
12
13

14
15
16
17

18

19

20

21
22
23

24
25

Virginia Department of Education Page 117 of 248 10/27/00

Virginia Specid Education Regulaions

2. All reguirements in this section gpply to students with disabilities in dtate, regiond[,] or
locd adult or juvenile correctiond facilities with the exception that the IEP team of a sudent
with disabilities who is convicted as an adult under state law may modify the student’s IEP or
placement if the date has demondrated[;] to the IEP team;] a bona fide security or

compelling penologica interest that cannot be otherwise accommodated.

a All reguirements regarding |EP [development, review, and] revison in this section shdl
apply.

b. If such modifications are made by the IEP team, the requirements related to least
regrictive environment in 8 VAC 20-80-64 do not apply.

c. |IEP requirements regarding participation in stateaide dSate [assessment—systems
assessments],  incduding  dternate  [assessment—systems  assessments|, do  not  apply.
Assessment reguirements for—graduation to graduate with a [modifed standard,] standard[,]
or advanced studies diploma shdl apply.

d. Provison—of IEP requirements regarding trangtion planning and trangtion services do

not apply fer to sudents whose digibility for specid education and relaied services will
end because of their age before they will be digible for relesse [from the correctiond
fadility] based on consderation of their sentence and their digibility for early release.

8 VAC 20-80-64. Least redtrictive environment and placements.

A. Generd leadt restrictive environment reguirements.

1. Each local educationd agency shdl ensure:

a Tha to the maximum extent appropriate, children with disabilities, including those in
public or private inditutions or other care facilities, are educated with children without

disabilities, and

b. That specid classes, separate schooling[,] or other removd of children with disshilities

from the reqular educationd environment occurs only if the nature or severity of the
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disability is such that education in regular classes with the use of supplementary aids and
sarvices cannot be achieved satisfactorily.

2. In providing or aranging for the provison of nonacademic and extracurricular services

and activities, including meds, recess periods, and other sarvices and activities provided for

children without disahilities, each loca educationd agency shal ensure that each child with a

disability participates with children without disabilities in those services and activitied;] to

the maximum extent appropriate to the needs of the child with a disability.

3. For children placed by locd school divisons in public or private inditutions, the locd

educationd agency shdl, where necessary, make arangements with public and private

inditutions to ensure that requirements for least redrictive environment ae met. (See A0

[private school placementsinl 8 VAC 20-80-66.)

B. Continuum of dternative placements.

1. Each locd educationd agency shdl ensure that a continuum of dternative placements is

avalable to meet the needs of children with disabilities for specid education and related

SaVices.

2. The continuum must:

a_ Indude the dtenaive placements liged in the definition of gpecid education
(indruction _in_reqular  dassed;] specia  cdassed;] specid  schools[;:]  home-based
ingruction;; and] indruction in _hogpits and inditutions, and including Woodrow Wilson
Rehabilitation Center and other date facilities); and

b. Make provison for supplementary [reseuree] services (e.q., resource room or Services or

itinerant _indruction) to be provided in conjunction with regular cdass placement. The
continuum should indlude integrated service ddivery, [that—s where which occurs when)|
ome or dl gods], induding benchmarks] and objectived,] of the sudent's [Hdividudized
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education—program |EP] ae met in the generd education setting with  age-appropriate
peers.

3. No sngle modd for the ddivery of services to any pecific population or category of

children with disabilities will be acceptable for medting the requirement for a continuum of
dternative placements [{e.g ' j j

placement decisons must be based on the individua needs of each child.

4. Locd educationd agencies shdl document fdly dl dternatives conddered and the
rationade for choosing the salected placement.

5. Children with disdbilities must be served in a progran with age-appropriate peers [{egs

shallbe—placed-in—an—dementany—school)] unless it can be shown tha for a paticular child

with adisabilityf,] the aternative placement is appropriate as documented by the |EP.

C. Placements.

1. In determining the educationd placement of a child with a disaility, induding a preschool
child with adisahility, each loca educationa agency shal ensure that:

a The placement decison ig[:

2> Made] made by the IEP team in conformity with the least redrictive environment

provisons of this chapter.

b. The child' splacement is.

(1) Determined at leagt annudly;

(2) Based on the child' s IEP; and
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(3) As close as possible to the child' s home.

c. Unless the |IEP of a child with a disability requires some other arrangement, the child is
educated in the school that the child would atend if [pRetf] a child [with without] a
disability.

d. In sHecting the least redrictive environment, condderation is given to any potentia
harmful effect on the child or on the qudity of services which the child needs.

e. A child with a disaility is not removed from educaion in age-appropriate regular

classrooms solely because of needed modificationsin the generd curriculum.

2. [Children—with—distbilities on home-basedingruction.] Home-based ingruction shdl be
made avaldble to [students children] whose |EPs reguire the ddivery of senvices in the

home or other agreed-upon setting.

3. [Children—with—disdbilities en homebeundingruction:] Homebound indruction shdl be
made avalable to [students children] who are confined for periods that would prevent normdl
school _attendance based upon certification of need by a licensed physcian or dinicd
psychologist. For sudents eligible for specid education and related sarvices, the IEP team

must revise the IEP, as appropriate, and determine the ddivery of homebound services,

induding the number of hours of services.

[8 VAC 20-80-65. Placement of children at the Virginia School for the Deaf and the Blind at
Staunton or the Virginia School for the Dedf, Blind and Multi- Disabled at Hampton.

A. Pacements shdl be made by the locd school divison, in  accordance with the
adminigrative policies and procedures of the Virginia School for the Deaf and the Blind &
Saunton or the Virginia School for the Deaf, Blind, and Multi-Disabled a Hampton (“Virginia
schools’).  The Virginia schools shall determine if the sudent meets the admisson criteria of the
Virginia schools
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B. When an digible child is placed in the Virginia schoals, the locd school divisons shdl be
responsible for ensuring compliance with the requirements of this chapter.

C. A contractud agreement shdl be edablished between the Virginia schools and the loca
schoal divison for each child enrolled in the Virginia schoals.

1. This agreement shdl include, but not be limited to:

a. The educationa services provided by each party;

b. The responshility for devel opment of |EPs;

c. The responghility for completing evduaions and determining continuing digibility for
specid education and related services; and

d. The resgponghility for providing procedura safequards and a free appropriate public
education.

2. The Virginia schools and the locd school divisons shdl review the contractua agreement

a leag annudly and revise it as necessary.

3. For students who are resdentia students, the respective Virginia school is responsible for

trangportation.  For sudents who are day sudents, the placing locd school divison is

responsible for trangportation to and from the school.]

8 VAC 20-80-66. Private school placement.

A.. Private school placement by aloca school divison or Comprehensive Services Act team.

1. [Whenever an—digible When a child with a disability] is placed [ir-a-private-scheol-that-is
licensed—orhas—a—certificate to—operate—orfaciity] by a locad school divison or is placed for
non-educationad reasons by a Comprehensve Services Act team that includes [that the]
school divison [under-Chapter 46 (8 2.1-745 et seg)-of Title 2.1 of the Code-of Mirginig in a
private specid education school or facility that is licensed or has a cetificate to operate] the

locd school divison shdl be respongble for ensuring compliance with the requirements of
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this _chapter, induding paticipation in [state-wide date] and divisonwide assessments. The
locd school divison shdl not be responsble for ensuring compliance with the least
redrictive education requirements of this chepter for children placed for noneducationa
reasons by a Comprehensive Services Act team.

2. Before a locd school divison places a child with a disability in a private specid education
school [or facility] that is licensed or has a certificate to operate [efagHity], the local school
divison dhdl initiste and conduct a meding[;] in accordance with [the—preceding
requirements section 8 VAC 20-80-62 of this chapter], to develop an IEP for the child. The
locd school divison shdl ensure that a representaive of a private specid education school or
fadlity atends the mesting. If the representative cannot attend, the agency shall use other
methods to ensure participation by a private school or fadlity, induding individud or

conference telephone calls.

3. [Where When| a child is presently receiving the services of a private [specid education)]
school [or fadlity] thet is licensed or has a certificate to operate [orfaeility,] the loca school
divison shdl ensure that a representative of the private [special education] school or facility
atends the meeting. If the representative cannot atend, the locad school divison shdl use
other methods to ensure participation by the private school or fadlity, induding individud or

conference telgphone calls.

4. After a child with a disability enters a private [gpecia education] school or facility [thet is
licensed or has a cetificate to operate], any mestings to review and revise the child's IEP
may be initiated and conducted by the private school or facility a the discretion of the local
schoal divison.

5. If the private speciad education school or facility initiates and conducts these medtings, the
locd school divison shdl ensure that the parent or parents and a loca school division

representative:

a Areinvolved in any decison affecting the child' s IEP;




[ —

10
11

12
13
14
15
16

17
18
19
20

21

22
23
24

Virginia Department of Education Page 123 of 248 10/27/00

Virginia Specid Education Regulaions

b. Agree to any proposed changes in the program before those changes are implemented:
and

c. Areinvolved in any medtings that are held regarding reeva uation.

6. [Evenifa If] the private special education school or facility implements a child's IEP,
responsghility for compliance with the requirements regarding procedura safeguards, |EPs,

asessment, reeva uation, and termination of services remains with the loca school divison.

7. [Whenever When] a child with a disability is placed [by a locd school divison or a
Comprehensive Sarvices Act team] in [an—appmveel] a private [specid education] school or
fadility [by eam that is licensed or

has a cetificate to operate], dl rights and protections [extendedto—any—chid-with-disabiities)
under this chapter shal be [available extended] to the child.

[8. If the parent or parents request a due process hearing to chdlenge the child's remova

from a placement that was made for non-educationa reasons by a Comprehensve Services

Act team, the child shdl remain in the previous |EP placement agreed upon by the parent or

parents and the local educational agency prior to placement by the Comprehensve Services
Act team.]

[8—\Whenever an—digible 9. When| a child with a disaility is placed in [an—approved] a
private specid education school or fadlity that is [out—of state out-of-state], the placement
shall be processed through the Interstate Compact on the Placement of Children, [asprovided
by in accordance with| the Code of Virginia

B. Placement of children by parents if a free appropriate public education is at issue.

1. This section does not reguire a locad school divison to pay for the cost of education,
including specid education and rdated services, of a child with a disability a a privae
school or facility if the locd school divison made a free appropriate public education
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available to the child and the parent or parents dected to place the child in a private school or
fadlity.

2. Disagreements between a parent or parents and a locd school divison regarding the
avalability of an approprigte program for the child[] and the quedion of financid
responghilityf;] are subject to the due process procedures of 8 VAC 20-80-76.

] If the parent or parents of a child with a

disability, who previoudy received specia education and related services under the authority
of a locd school divison, enroll the child in a private preschool, dementary, middle, or

secondary school without the consent of or referral by the local school divison, a court or a

hearing officer may require the [ageney locd school divisonl to reimburse the parent or
parents for the cog of that enrollment if the court or hearing officer finds that the loca schoal
divison had not made a free appropriate public education avalable to the child in a timdy

manner prior to that enrollment and that the private placement is appropriate. A parentd

placement may be found to be appropriate by a hearing officer or a court even if it does not
meet the sandards of the Virginia Depatment of Education that apply to education provided
by the Virginia Department of Education and [provided by] the locd schoal divison.

4. [LimHation—on—rembursament] The cost of reimbursement described in this section may
be reduced or denied [#]:

a [At If: (i) d] the most recent |IEP neeting that the parent or parents attended prior to
remova of the child from the public school, the parent or parents did not inform the IEP
team that they were rgecting the placement proposed by the loca school divison to
provide a free appropriate public educaion to their child, induding daing their concerns
and thelr intent to enroll their child in a private school a public expense, or [B-At (ii)] at
least 10 business days (including any holidays that occur on a busness day) prior to the

remova of the child from the public school, the parent or parents did not give written
notice to theloca school divison of theinformation described above; [and)]
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[e- b.] If, prior to the parent's or parents remova of the child from the public schoal, the

loca school divison informed the parent or parents, through the notice requirements
described in 8 VAC 20-80-76, of its intent to evauae the child (including a datement of
the purpose of the evauation that was appropriate and ressonable), but the parent or
parents did not make the child available for the evaluation; or

[¢: c.] Upon a judicid finding of unreasonableness with respect to actions taken by the

parent or parents.

5. Notwithganding the above notice requirement, the cost of rembursement may not be

reduced or denied for the parent’s or parents failure to provide the notice to the loca school

divisonif:

a The parentisilliterate or cannot writein English;

b. Compliance with this section would likdy result in physcad or sarious emotiond harm
to the child;

c. The school prevented the parent or parents from providing the notice; or

d. The parent or parents had not received notice of the notice requirement in this section.

C. Child find for private school, [and heome—instructed home-ingructed], and [home-tutored]

children with disabilities.

1. Each locd school divison shal locae, identify, and evduate al private school children

with disabilities, induding children atending rdigious schools, [residing who reside] in the

juridiction of the locd school divison. The provisons of this subsection shdl apply to

children who are home indructed and home tutored in accordance with the Code of Virginia

The activities undataken to cary out this responghility for private school children with

dishilities mus be comparable to activities undertaken for children with disabilities in
public schoals.
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2. Each locd school divison shdl consult with appropriate representatives of private school
children with disabilities on how to carry out the child find activities.

D. Placement of children by parents when a free appropriate public education is not a issue.
To the extent consgent with their number and location in the date, provison must be made for
the participation of private school children with disabilities in the program carried out under the
Individuals with Disabilities Education Act (20 USC 881400 et seq.) by providing them with
gpecid education and related services in accordance with a services plan developed and
implemented under this subsection.

1. The provisons of this subsection shdl apply to children who are [hometnstructed home-
instructed or home-tutored] in accordance with the Code of Virginia

2. Each loca school divison shdl ensure that a sarvices plan is devdoped and implemented
for each private school child with a disability who has been designated to receve specid
education and related services under this part.

3. Expenditures.

a To mest the requirement of [the] Individuds with Disdhilities Education Act (20 USC 88

1400 & seq.), each locad school divison must spend the following on providing specid
education and related services to private schoal children with disabilities:

(1) For children,] aged three to 21, inclusve, an amount that is the same proportion of
the locad school divison's totd subgrant under the Individuas with Dissbilities
Education Act (20 USC 88 1400 et s=q.) as the number of private school children with
disbilitied,] aged three to 21, indusive, resding in its jurisdiction is to the tota number
of children with disahbilities in its jurisdiction aged three to 21, indusive[;;] and

(2) For children,] aged three to five, inclusve, an amount that is the same proportion of
the locd school divison total subgrant under the [Aet act] as the number of privae
school children with disdbilities, aged three to five, indusive, resding in its jurisdiction,
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is to the totd number of children with disdbilities in its jurisdiction,] aged three to five,
indugve

b. Each locad school divison shdl consult with representatives of private school children in
deciding how to conduct the annua count of the number of private school children with
disabilities and ensure that the count is conducted on December 1. The child count must be

used to determine the amount that the locd school divison must spend on providing
eciad education and related sarvices to private school children with disabilities in the
subsequent fisca vear.

c. Expenditures for child find activities, induding evauaion and digibility, described in
8 VAC 20-80-50 through 8VAC 20-80-56, may not be consdered in determining whether
the locd [educational—agency school divison] has met the expenditure requirements of the
Individuas with Disabilities Education Act (20 USC 88 1400 et seq.).

d. Locd school divisons are not prohibited from providing services to private school
children with disabilities in excess of those required by this section.

4. Services determined.

a No private school child with a disability has an individuad right to receive some or al of
the specid education and related sarvices that the child would receive if enrolled in a

public school. Decisons about the services that will be provided to private school children

with disdhiliies must be made in accordance with subdivisons 4 b and ¢ of this
subsection.

b. Conaultation with representatives of private school children with disabilities.

(1) Each locd school divison shdl consult, in a timdy and meeningful way, with
appropriate representatives of private school children with disabilities in light of the
funding, the number of private school children with disabilities, the needs of privae
school children with disabilities, and their location to decide (i) which children will




10

11
12
13

14
15

16
17
18
19

20

21
22
23

24
25

Virginia Department of Education Page 128 of 248 10/27/00

Virginia Specid Education Regulaions

recave sarvices, (ii) what sarvices will be provided; (iii) how and where the sarvices will

be provided; and (iv) how the services provided will be evauated.

(2) Each locd school divison shdl give appropriate representatives of private school
children with disabilities a genuine opportunity to express ther views regarding each

matter that is subject to the consultation reguirements in this section.

(3) The consultation required by this section must occur before the loca school divison

makes any decison that affects the opportunities of private school children  with
disabilities to participate in services.

(4) The locad school divison shal make the find decisons with respect to the services to
be provided to digible private school children.

Cc. Sarvices plan for each child saved under this section. If a child with a disability is
enrolled in a religious or other private school and will receive specid education or reaed
savices from alocd schoal divison, theloca schoal divison shdl[]

[(1)] [witiste Initiate] and conduct meetings to develop, review, and revise a services plan
for the child; and

[(2)] [ensure Ensure] that a representative of the religious or other private school attends

each medting. If the representative cannot attend, the loca school divison shdl use other
methods to ensure participation by the private school, including individua or conference
telephone cdls.

5. Services provided.

a The savices provided to private school children with disabilities must be provided by

pasonnd meding the same sandards as personnd  providing services in the public

schools.

b. Private school children with disahilities may receive a different amount of sarvices than
children with disahilitiesin public schools.
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c. No private school child with a disability is entitled to any service or to any amount of a

sarvice the child would receive if enrolled in apublic schoal.

d. Services provided in accordance with a services plan.

(1) Each private school child with a disability who has been dedgnated to recave

services under this subsection must have a services plan that describes the specific specid
education and related sarvices that the loca school divison will provide to the child in
light of the services that the loca school divison has determined it will make available to
private school children with disabilities.

(2) The sarvices plan must, to the extent appropriate, meet the requirements for the
content of the IEP (BVAC 20-80-62 F) with respect to the services provided, and be
deveoped, reviewed, and revised consstent with 8VAC 20-80-62 B 1, B 2, B 3, B 4, C,

D,adE.

6. Location of services. Services provided to [a] private school [ehHdren child] with
[dissbilities a disability] may be provided on-ste a [a the] child's private school, nduding a
rigious schoal, to the extent consistent with law.

7. Transportation.

a |If necessary for the child to benefit from or paticipate in the sarvices provided under this
part, aprivate school child with adisability must be provided trangportation:

(1) From the child’' s school or the child’' s home to a dte other than the private school; and

(2) From the service dte to the private schooll;] or to the child's homel;]depending on the

timing of the services.

b. Locd school divisons are not required to provide transportation from the child's home

to the private schoaol.
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c. The cog of the trangportation described in this subsection may be included in caculating
whether the loca school divison has met the requirement of this section.

8. Procedural safeguards, due process, and complaints.

a Due process inapplicable. The procedures relative to procedura safequards, consent,

mediation, due process hearings, attorneys fees, and surrogate parents do not apply to
complants that a locd school divison has faled to meet the requirements of this
subsection, including the provision of services indicated on the child's services plan.

b. Due process applicable The procedures reative to procedura safeguards, consent,

mediation, due process hearings, attorneys fees, and surrogate parents do apply to
complaints that a local school divison has falled to meet the requirements of child find
(induding the requirements of referd for evduation, evduation,] and digibility) for
private school children with disabilities (subsection C of this section).

c. State complaints. Complaints that the Virginia Depatment of Education or locd schoal
divison has faled to meat the reguirements of this section may be filed under the
proceduresin 8 VAC 20-80-78.

9. Separate classes prohibited. A loca school divison may not use funds available under the
Individuds with Disabilities Education Act (20 USC 881400 et seq.) for classes that are
organized separaidy on the bads of school enrollment or religion of the students if (i) the

cdases ae a the same dte and (ii) the dasses indude students enrolled in public schools

and sudents enrolled in private schools.

10. Requirement that funds not benefit a private school. A loca school divison may not use
funds provided under the Individuas with Disabilities Education Act (20 USC 881400 et
seq.) to finance the exigting level of indruction in a private school or to otherwise bendfit the
private school. The locd school divison shdl use funds provided under the Individuas with
Disabilities Education Act (20 USC 88 1400 et seq.) to meet the specid education and related
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savices needs of sudents enrolled in private schools, but not for the needs of a private
school or the generd needs of the sudents enrolled in the private school.

11. Use of public school personndl. A locd school divison may use funds available under
the Individuds with Dissbilities Education Act (20 USC 881400 et seg.) to make public
school personnd available in nonpublic fadilities to the extent necessary to provide services
under this section for private school children with disabilities and if those sarvices are not

normaly provided by the private school.

12. Use of private school personnd. A loca school divison may use funds avalable under
the Individuds with Disahilities Education Act (20 USC 881400 et seq.) to pay for the

savices of an employee of a private school to provide services to a child enrolled in private

school by the child's parent or parents, if the employee paforms the services outdde of the

employee's regular hours of duty: and the employee peaforms the services under public

supervison and control.

13. Reguirements concerning property, equipment, and supplies for the benefit of private
school children with disahilities.

a A locd school divison must keep title to and exercise continuing adminigrative control
of dl property, eguipment, and supplies that the [public—ageney loca school divison)
acquires with funds under the Individuals with Disabilities Education Act (20 USC 88 1400
et s20.) for the benefit of private school children with disabilities.

b. The locd school divison may place equipment and supplies in a private school for the

period of time needed for the program.

C. The locd school divison shdl ensure that the equipment and supplies placed in a private

school are used only for purposes of specia education and related services for children
with disabilities and can be removed from the private school without remodding the
private school facility.
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d. The locd school divison shdl remove eguipment and supplies from a private school if

(i) the equipment and supplies are no longer needed for purposes of speciad education and

rdaed savices for children with disabilities or (ii) removd is necessay to avoid

unauthorized use of the eguipment and supplies for [ether—than purposes [ef other than]
specid education and related services for children with disabilities,

e. No funds under the Individuals with Disabilities Education Act (20 USC 88 1400 et seq.)
may be used for repairs, minor remodding, or construction of private school facilities.

8 VAC 20-80-68. Discipline procedures.

[A. Generd. A sudent with a disability shdl be entitled to the same due process rights that dl
dudents are entitted to under the Code of Virginia and the locd educationd agency's

disciplinary policies and procedures.]

[A. B.] Short-term removads.

1. A dudent with a disaility may be removed from the student’'s current educationd setting

up to 10 cumulative school days in a school year for any violation of school rules to the
extent remova would be applied to [students a sudent] without [dissbHities a disability].

2. A sudent with a disability may be removed from the student's current educationa setting

for a period of time that cumulaively exceeds 10 school days in a school vear for separate

incidents of misconduct as long as the removas do not conditute a pattern. If the removas

do condtitute a pattern, the requirements of subdivison C of this section gpply.

a Isolated, short-term suspendons for unrdaed ingances of misconduct may not be

considered a pattern.

b. These removas do not condtitute a change in placement.]
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[B: C.] Long-term removals.

1. For purposss of removads of a sudent with a disability from the sudent’'s current

educationa placement, a change in placement occurs if:

a Theremova isfor more than 10 consecutive school days; or

b. [Fhe—dudent—receives—a A] saies of removads [that—econdityte conditutes] a pattern
because]:

) TFhe the] removas cumulate to more than 10 school daysin aschool year[;] and

2 Theremovals—involve—sych because of] factors as the length of each removd, the

total amount of time the sudent is removed, and the proximity of the removds to one

another.

2. Authority of school personnd.

a A dudent with a disability may be removed condgent with subdivison 1 of this
ubsection for any violation of school rules to the extent remova would be applied to
sudents without disabilities.

b. School personnd may remove a sudent with a disability to an appropriate interim
dternative educationd setting for the same amount of time that a [child Student] without a
disability would be subject to discipline, but [Ret] for [not] more than 45 cdendar days, if:
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(1) The student carries a weapon to or possesses a weapon at school or a school function

under the jurisdiction of the a loca educationd agency or the Virginia Department of

Education; or

(2) The student knowingly possesses or uses illegd drugs or sdls or solicits the sde of a

controlled substance while a school or a school function under the jurisdiction of the a

loca educationd agency or the Virginia Depatment of Education. For purposes of this

part, the following definitions apply:

() Controlled substance means a drug or other substance identified under schedules |,
I, 11,1V, or V in § 202(c) of the Controlled Substances Act at 21 USC § 812 (c).

(b) lllegd drug means a controlled substance, but does not include a substance theat is
legdly possessed or used under the supervison of a licensed hedth-care professona or
that is legdly possessed or used under any other authority under the Controlled

Substances Act or under any other provision of federd law.

(c )Weapon has the meaning given the term “dangerous wespon” in 18 USC §930 (q),

paragraph 2, as wdl as any [etherprovisons-ef weapon defined as a dangerous weapon
in|] the Code of Virginia

c. The intearim dtarnaive educationd sating must be determined by an |IEP team. The

interim dternative educationa setting must be salected s0 as to enable the student to:

(1) Continue to progress in the generd curriculum, athough in another setting;

(2) Continue to receive those sarvices and modifications including those described in the

sudent’ s current 1EP[] that will enable the student to meet the |IEP god's, and

(3) Indude sarvices and modifications that address the behavior and are designed to

prevent the behavior from recurring.

d. The locd educatiiond agency shdl ensure that the following procedures are implemented

aither before or not later than 10 business days after either firs removing the student for
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more than 10 school days in a school year[;] or commencing a removd that conditutes a

change in placement undar subdivison 1 of this subsection, induding placements in
interim dternative educationd sattings:

(1) The IEP team shdl convene to develop a behaviorad assessment plan if the loca
educationad agency did not conduct a functional behavioral assessment and implement a
behaviordl plan for the student before the behavior resulted in the remova described in
subdivison 1 of this subsection.

(2) The functiond behaviord assessment may be a review of exiding data that can be

completed at the |EP mesting. Parental consent is not necessary to review existing data.

2 (3) The IEP team shdl reconvene as soon as practicable after developing the

asessment plan and completing the assessments required by the plan. The |EP team shdl

develop and implement appropriate behaviord interventions to address the behavior.

3) (4) If the sudent had a behaviora intervention plan before engaging in the behavior,
the |IEP team shdl convene to review the plan and its implementation, and modify the

plan and its implementation, as necessary, to address the behavior.

e. If the sudent who has a behavioral intervention plan and who has been removed from

the sudent’'s current educational placement for more than 10 school days in a school year

is subjected to a further remova that does not conditute a change in placement under
subdivison 1 of this subsection,] the IEP team shdl review the behaviord intervention
plan and its implementation to determine if modifications are necessary. If one or more of
the team members [believes bdieve] that modifications are needed in the dudent's
behaviord intervention plan, the IEP team shdl mest and modify the plan and its

implementation as necessary.

3. Savices during periods of disciplinary removd.
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a._The loca educational agency is not required to provide services during the firg 10
school days in a school year that a sudent with a disability is removed from the sudent’'s
current educationd  setting if services are not provided to [sudents a student] without
[issbilities a disability] who [have has] been smilarly removed.

[eb.] For a subsequent removal that is less than 10 school days in a school year, but

exceeds 10 cumulative school days of remova, and which does not conditute a change in
placement undar subdivison 1 of this subsection, the locd educationd agency shdl

provide services to the extent determined necessary to enable the sudent to appropriatay

progress in the generd curriculum and appropriately advance toward achieving the gods of
the student’ s | EP.

[€:c.] The procedures for determining services under subdivison 3 [€ b] of this subsection

for periods of removas are as follows:

(1) For removas for more than 10 school days in a school year which do not condtitute a

change in placement, school personnd, in consultation with the sudent's sSpecid

education teacher, make the service determinations.

(2) For removds that conditute a change in placement, the |IEP team determines what

sarvices are needed.

4. Authority of the hearing officer.

a A locd educationa agency may request an expedited due process hearing under the

Virginia Depatment of Education's due process hearing procedures to effect a change in
placement of a sudent with a disability for not more than 45 cdendar days if the loca
educationd agency bdieves that the student's behavior is likdy to result in injury to sAf or

others. This procedure may be repeated as necessary.
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b. The hearing officer under 8 VAC 20-80-76 may order a change in the placement to an

approprigte interim aternative educational setting for not more than 45 cdendar days if the
local educationd agency has demondrated by subgtantid evidence (beyond a
preponderance of the evidence) that maintaining the current placement of the Student is
subgtantidly likely to result in injury to the sudent or others. The hearing officer must:

(1) Consder the appropriateness of the student’ s current placement;

(2) Condder whether the local educationd agency has made reasonable efforts to
minimize the risk of ham in the dudent's current placement, induding the use of

supplementary aids and services; and

(3) Determine that the interim dternaive educationd setting that is proposed by schoal
pesonne who have consulted with the student's specid education teacher[;] meets the
requirements of subdivison 2 ¢ of this subsection.

c. A loca educationd agency may ask the hearing officer for an extenson of 45 cdendar
days for the intearim dtanative educationa setting of a sudent with a disability when
school personnd bdieve that the sudent’'s refurn to the reqular placement would be

dangerous to the student or others.

5. Manifedation determination.

a Manifedation determinations ae required if the locd educationd agency is
contemplating a removal that conditutes a change in placement, including remova to an
interim_aternative educational seiting, for a sudent with a disability who has violated any
rule or code of conduct of the local educational agency that applies to al dudents The
local educational agency dhdl notify the parent or parents of that decison and provide the

parent or parents with the procedural safeguards notice not later than the date on which the

decison to take the action is made.
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b. The IEP team and other qudified parsonnd shdl convene immediady, if possble, but
not later than 10 school days after the date on which the decison to take the action is made.

The other qudified personng may include individuas who are knowledgeable about how a
[ehilds student’s]_disability can impact on behavior or on underganding, who understand
the impact and consequences of behavior, or who [a} are] knowledgeable about the [hild
Sudent] and the [ehHd's disshilities dudent’s disability]. The IEP team and other qudified
personnel shdl review the relaionship between the dudent's disability and the behavior
subject to the disciplinary action.

(1) The IEP team and other qudified parsonnd may determine the behavior was not a
manifestation of the dudent’'s disability only if the team and other qudified personnd

fird condder, in teems of the behavior subject to the disciplinary action, dl rdevant
information, induding:

(@ Evduaion and diagnodic results, induding the results [er of] other relevant
information supplied by the parents of the student;

(b) Observations of the [¢hild sudent]; [and]

(c)The student’ s | EP and placement[:-and.]

(2) The |EP team and other qudified personnd shal then determine that:

() In relationship to the behavior subject to the disciplinary action, the student's IEP
and placement were appropriate, and the special education services, supplementary ads

and sarvices, and behavior intervention Srategies were provided condgent with the
dudent’' s |EP and placement;

(b) The sudent’s disability did not impair the sudent’s ability to understand the impact
and consequences of the behavior subject to disciplinary action; and

(c )The sudent’'s disahility did not impair the sudent’s ahility to control the behavior

subject to the disciplinary action.
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c. If the IEP team and other qudified personnd determine that the standards in subdivision
5 b (2) of this subsection were not met, the behavior must be consdered a manifestation of
the sudent’ s disability. If the behavior is a manifestation of the sudent’ s disability:

(1) The student can be removed from the sudent's educationd placement only through

the |IEP process or through placement in an interim dternative educationd setting as
provided in subdivison[B2b- B4 orB7cC2b, C4, or C7 c] of thissection;

(2) The IEP team shdl devdop or modify drategies, induding podtive behaviord

interventions and supports to address the behavior.

d. The review by the IEP team and other qudified parsonnd to determine manifestation

may be conducted a the same |IEP mesting to develop or review the student's behaviord

intervention plan, as long as the [loca educationd agency notified the parent or parents of
the] purposes of the meeting [areprovided-to-the parent-orparents|.

e. If the |IEP team and other qudified personnd determine deficiencies in the sudent's IEP
or placement, the loca educationd agency shdl take immediate steps to remedy those

deficiencies through the | EP process.

f. If the IEP team and other qudified personnel determine that the behavior of the student
with a disability was not a manifedtation of the student’s disability, the relevant disciplinary
procedures applicable to [students a sudent] without [dissbilities a disability] may be
applied to the gudent [with a disability] in the same manner in which the procedures would
be applied to [gtudents a sudent] without [disabilities a disability].

(1) If the locd educaiond agency initiates disciplinary procedures, providing due

process rights that are applicable to al students, the locd educational agency shdl ensure
that the specid education and disciplinary records of the sudent with a disability are
tranamitted for condderation by the [person or] pesons making the find daermindion

regarding the disciplinary action.
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(2) The IEP team determines the extent to which services are necessary to enable the

dudent to appropriatdy progress in the generd curriculum and appropriaidy advance
toward achieving the gods set out in the sudent’s | EP.

6. Parent appedl.

a If the sudent’'s parent or parents disagree with the determination that the student’s
behavior was not a manifestation of the sudent's disability or with any decison regarding

placement under these [discpline disciplinary] procedures, the parent or parents may

request an expedited due process hearing.

b. In accordance with the Virginia Depatment of Education's due process hearing

procedures, an expedited hearing shall be scheduled in response to the parent’s or parents

request. In reviewing the decison with respect to the manifedation determination, the
hearing officar shdl determine whether the loca educational agency has demonstrated that
the sudent’s behavior was not a manifedation of the sudent’s disability condsent with the

requirements of subdivison 5 of this subsection. In reviewing the decison to place a
dudent in an intaim dterndive educationd sating, the hearing officer shdl apply the
gandards in subdivision 4 of this subsection.

7. Placement during appeals.

a If the parent or parents request a hearing to chdlenge the interim aternative educationa
sting or the manifedation  determingion, the dudent must remain in the interim
dternative educationd  setting pending the decison of the hearing officer[;] or until the
expiration of the time period not to exceed 45 calendar days, unless the mrent or parents

and loca educationa agency agree otherwise.

b. If the sudent is placed in an interim dternative educationa setting and school personng
propoe to change the sudent's placement after expiration of the interim dternative

placement, during the pendency of the due process proceedings, the student shal remain in
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the current placement (the student’'s placement prior to the interim dternative educationa
tting), except as provided in subdivison 7 ¢ of this subsection.

c. If school personnd mantain that it is dangerous for the student to be in the current
placement (the dudent's placement prior to the interim dternative educationd setting)

during the pendency of the due process proceedings, the loca educational agency may

request an expedited due process hearing under the procedures contained in subdivison [4
b 4 a] of this subsection.

d. In determining whether the student may be placed in the dternaive educationd setting
or in another appropriate placement ordered by the hearing officer, the hearing officer shal
apply the standards in subdivision [4-€ 4 b] of this subsection.

e [Racements A placement] ordered by the hearing officer under the [procedures for an|
expedited [hearingsprocedures due process hearingl may not be longer than 45 calendar
days. If the local educational agency believes that it is dangerous for the student to return to
the current placement, the loca educationd agency may request of the hearing officer to

extend the [placement for longer than] 45 cdendar days, in accordance with subdivison [4
€4 b] of this subsection.

8. Protection for students not yet digible for specid education and related services.

a A dudent who has not been determined to be digible for specia education and related
savices and who has engaged in behavior that violates any rule or code of conduct of the
locad educational agency, including behavior described in subdivisons 2 and 4 of this
subsection, may assat any of the protections provided in this chapter if the loca
educationa agency had knowledge that the student was a student with a disability before

the behavior that precipitated the disciplinary action occurred.

b. A loca educationd agency shdl be deemed to have knowledge that a sudent is a sudent
with a disability if:
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(1) The parent or parents of the student have expressed concern in writing (or ordly if the

parent or parents do not know how to write or have a disability that prevents a written
gatement) to school personnd that the student is in need of specia education and rdated

SEYVICES,

(2) The behavior or performance of the student demondtrates the need for these services,

(3) The parent or parents of the student have requested an evauation of the student to be
determined digible for specia education and rdated services, or

(4) [Fre A] teacher of the student or school personnel [has have] expressed concern about
the behavior or paformance of the student to the director of specid education of the loca

educationa agency or to other personnd in accordance with the locd educationd

agency’ s child find or specid education referrd system.

c. A loca educationd agency would not be deemed to have knowledge that a sudent is a
sudent with adisahility if thelocd educationd agency:

(1) Conducted an evauaion and determined that the student [is was] not a sudent with a
disshility; or

(2) Determined that an evaluation was not necessary, and provided notice to the student’'s

[parent or] parents of its determination in accordance with the notice reguirements found
in 8 VAC 20-80-70.

d. If the local educationa agency does not have knowledge that a sudent is a sudent with a
dissbility prior to taking disciplinary messures againg the dudent, the sudent may be
subjected to the same disciplinary measures applied to [sudents a dudent] without
[disabilities a disability] who [engage engages] in comparable behaviors.

e If arequest is made for an evduation of a sudent during the time period in which the

dudent is subjected to disciplinary measures under subdivisons 2 and 4 of this subsection,

the evduation must be conducted in an expedited manner.
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(1) Until the evduation is completed, the sudent remans in the educationad placement
determined by the school personnd, which can incdlude suspenson or expulson without

educational services.

(2 If the sudent is determined to be a student with a disability, teking into consderation
information from the evauations conducted by the locd educatiiona agency and
informetion provided by the [parent or] parents, the loca educetiona agency shal
provide specid education and related services [H—accordance—with—the —disciplinary

procedures—contained-H-these procedures as required for a student with a disability who is
disciplined.

9. Expedited due process hearing.

a Under subdivison 4 of this subsection, a loca educational agency may reguest an
expedited [due process] hearing if there is subgantid evidence that maintaining the current
placement for a sudent with a disability is subgantidly likdy to result in injury to the

students or others.

b. Under subdivison 6 of this subsection, the parent or parents may request an expedited

[due process] hearing if the parent or parents disagree with the manifestation determination

or any decison regarding placement under this section.

c. The Virginia Depatment of Education shal egablish procedures for expedited due
process hearings to include the following requirements.

(1) Timeines for conducting the hearing and [issdanee isuing] of the decison consgtent
with the requirements found in 8 VAC 20-80-76; [and]

(2) [Bédinedtion Description] of any apped requirements consgtent with the requirements
found in 8 VAC 20-80-76.

10. Refarrd to and action by law enforcement and judicid authorities.
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a. Nothing in this chapter prohibits a loca educational agency from reporting a crime by a
sudent with a disability to appropriate authorities, or [to—prevent prevents] sate law
enforcement and judicid authorities from exercigng their responshilities with regard to the
application of federal and dtate law to crimes committed by a student with a disability [to
the extent such action applies to a sudent without a disability].

b. In reporting the crime, the locd educationd agency shdl ensure that copies of the

gpecia education and disciplinary records of the sudent are transmitted for consderation

by the appropriate authorities to whom school personnel report the crime. Transmisson of
such records shdl be [eopsistent in accordance with] with requirements under the
Management of the Student's Scholastic Record in the Public Schools of Virginia (8 VAC
20-150-10 et seq.).

8 VAC 20-80-70. Procedural safeguards.

A. Bueproecess Opportunity to examine records; parent participation [aneHnvelverent].

1. Procedurad safeguards. Each LEA locd educationd agency shdl establish maintain, and
implement procedura safeguards as follows:

a. The parent or parents of a child with a disaility,—upenr—+eguest; shdl be afforded an
opportunity to:
(1) Ingpect and review dl education records Hvelving—d) with respect to (i) the
identification, evduaion er, and educationd placement of the child, e} and (ii) the
provison of a free gppropriate public education to the child—{see: as st forth in the

Management of the Student’'s Scholastic Reeerds Record in the Public Schools of
Virginia[;(] 8 VAC 20-150-10 et seq3[)]
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(2) Participate in meetings with respect to the identification, evauation, and educationd
placement of the child and the provison of a free appropriate public education to the
child.

b. Parent participation in mestings.

(1) Each locd educational ajency shdl provide notice to ensure that [one-orboth—cf] the
parent or parents of a child with a disability [arejpresent—at—each-mesting-or—are—afforded
have] the opportunity to participate [in_meetings described in 1 a (2) of this section],

time—and-place participate]. The notice must: (i) indicate the purpose, datel,] time, and

location of the meeting and who will be in atendancg;] and (ii) inform the parent or
parents that at their discretion or at the discretion of the loca educationd agency|,] other
individuds who have [knowledge or special] expetise regarding the child, induding
related services personnel, as appropriate, may participate in meetings with respect to the
identification, evaluation, and educationa placement of the child and the provison of a
free appropriate public _education to the child[;_and (ii)) inform the parent that the
determination of the knowledge or specid expertise shal be made by the party who
invited the individudl] .

(2) A meding does not indude informd or unscheduled conversations involving locd
educationa agency parsonnd and conversations on issues such as teaching methodology,

lesson plans, or coordination of sarvice provison if those issues are not addressed in the
child's IEP. A medling aso does not include preparatory activities that loca educationa

agency personnd engage in to devalop a proposal or a response to a parent proposal that

will be discussed at alater medting.
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C. Parent involvement in placement decisons. Each locd educationd agency shdl ensure
that the parent or parents of each child with adisabilities are members of:

(1) The |EP team that makes decisons on the educationa placement of their child; and

(2) Any Comprehensve Sevices Act team that makes decisons on the educationd
placement of their child]

B. Independent educationd evauation.

1. Generd.

€ a The parent or parents of a child with a disgbility shdl have the right to obtain an HEE
independent educationa evauation of the child:.

b. The locd educationa agency shal provide to the parent or parents of a child with a
disability, upon regues, information about where an independent educationd evauaion

may be obtained and the applicable criteria for independent educationa evauations.

2. Parentd right to evauation at public expense.

-Sueh-HEE-will-be a. The parent or parents of a child with a disability have the right to an
independent _educationd evduation a public expense if the parent disagrees or parents

disagree with [the an] evduation obtained by the LEA—hewever—the LEA—dhdl-have-the
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b. If the parent or parents request an independent educational evauation a public expense,

theloca educationd agency must, without unnecessary ddlay, ether:

(1) Initiate a due process hearing to show that its evaluation is appropriate; or

(2) Ensure that an independent educational evduation is provided a public expense
unless the locd educational agency demondrates in a hearing that the evauation obtained

by the parent or parents does not meet loca educationa agency criteria

c. If the locd educationd agency initiates a hearing and the find decison is that the loca
educational agency’'s evauation [ j j
the parent or parents sill have the right to an independent educational evauation, but not a

public expense,

cv] is appropriate,

d. If the parent or parents reguest an independent educational evduation, the loca
educationd agency may ask [the reasons] for the parent’'s or parents [reasons—whythey
object objection] to the public evduation. However, the explanation by the parent or

parents may not be reguired and the loca educational agency may not unreasonably delay

gther providing the independent educationd evduation a public expense or initiging a

due process hearing to defend the public evaluation.

2 Whenever e. [Ageney—eriteria] If an HEE independent educationd evduation is a
public expense, the criteria under which the evaudion is obtained, including the location
of the evduaton and the qudifications of the examiner, must be the same as the criteria

which the LEA locd educationd agency uses when it initiates an evaduation, to the extent

those criteria are condgent with the parent's or parents right to an independent

educationa evauation. Except for the criteria, a loca educationd agency may not impose

conditions or timegines rdated to obtaining an independent educationd evauation

3) 3. Paent-initisted evaudions. The results of [the an] +EE independent educationd
evauation whether or not a public expense:
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@ a Must be consdered by the LEA locd educationd agency, if it meets locd
educational agency criteria, in any decison regarding a free appropriate public education
for the child; and

{b) b. May be presented as evidence at a hearing under 8\M-AC-20-80-70-A-2-of-this-chapter
8 VAC 20-80-76.

C. Prior notice by the local educationa agency; content of notice.

d—Fhe-parent—of—a-child-with-a-dissbility-shal-be-given 1. Written notice within mugt be given
to the parent or parents of a child with a disability within a reasonable time before the LEA
loca educeationd agency:

a Proposes er—+efuses to initiate or change the identification, evauaion, or educationd
placement (including graduaion with a standard or advanced studies diploma) of the child,
or the provision of free gppropriate public education for the child-; or

b. Refusss to initiate or chage the identification, evauation, or educationa placement of

the child, or the provison of [a] free appropriate public education for the child.

[2] If the notice relates to an action proposed by the local educational agency that also

requires parental consent, the loca educational agency may give notice a the time it requests

parental consent.

e: [2 3.] Thenatice shdl include:

& a A desription of the action proposed or refused by the LEA; locad educationd
agency,;

b. An explanation of [why] the LEA loca educationa [ageney—propeses—or—refuses
agency’ s proposal or refusd] to take the action-and;
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C. A description of any other options the £EA loca educationa agency considered and the
reasons [why for the reglection of] those options [wererejected];

3) d. A description of the-Rature—purpese—and-dse-of—any each evauation procedure, test,
record, or report the EEA locd educationd agency used as a basis for the propesal

proposed or refusal refused action; and

“4) e. A desription of any other factors [whieh that] are rdlevant to the LEA’s locd
educationa agency’ s proposal or refusal:;

f. A datement that the parent or parents of a child with a disability have protection under
the procedura safeguards [of this chapter] and, if [this the] notice is not an initid referrd
for evauation, the means by which a copy of a description of the procedura safeguards can
be obtained; and

0. Sources for the parent or parents to contact [in order] to obtan assigance in

understanding the provisons of this section.

f—lnformation—contained—m [3: 4.] The notice shdl be—@) (i) written in language
understandable by to the genera public—) and (ii) provided in the native language of the
parent or parents or other mode of communication used by the parent or parents, unless it is
clearly not feasible to do sor-and .

3) If the native language or other mode of communicetion of the parent or parents is not a
written language, then the LEA locad educationa agency shall take steps to ensure that:

@—Fhat a. The notice is trandated ordly or by other means to the parent or parentsin Hs
their native language or other mode of communication;

{b)yThat b. The parent understands or parents understand the content of the notice; and

{e—Fha c. Thee is decumentation written evidence tha the requirements i of

subdivisons {8 aand (b) b of sdbdivisen-A—1+{3)-of this section subdivison have been
met.
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D. Procedura safequards naotice.
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1. A copy of the procedurd safeguards available to the parent or parents of a child with a

disability must be given to the parent or parents a a minimum [upon):

a. [Upontnitid Initid] referrd for evadudion;

b. [Upen-each Each] natification of an |EP mesting;

c. [Upenreavauation Reavduation] of the child; [and)]

d. [Upen+receipt Receipt] of arequest for a due process hearing[-; and]

[e. Notification of a decison to take disciplinay action, in accordance with 8 VAC 20-80-
68 B5.]

2. The procedud safeguards notice mud include a full explanation of al of the procedurd

safequards rdating to:

a. Independent educationd evauation;

b. Prior written notice;

. Parental consent;

d. Access to educationa records;

e. Opportunity to present complaints and to initiate due process hearings;

f. The child’ s placement during pendency of due process proceedings;

0. Procedures for sudents who ae subject to placement in an interim dternative
educationd stting;

h. Reguirements for unilatera placement by parent or parents of children in private schools

at public expense:

I. Medigtion;
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i. Due process hearings, including reguirements for disclosure of evauation results and

recommendations;

K. Civil actions,

|. Attorneys fees; and

m. The sate complaint procedures, including a description of how to file a complaint and

the timelines under those procedures.

3. The notice required under this [section subsection] must meet the prior notice requirements

regarding understandable language ef in subsection C of this section.

E. Parental consent.

g-\Written 1. Generd. Informed parental consent shdl be obtained before:

—Preplacement a Conducting an_initid  evauation or reevauation,] induding a
functiond behaviord assessment [if such assessment is not a review of exiding daa
conducted at an |EP mesting];

b. Any changein identification [er-eligibiity] of achild with[dissbitities a disability];

2 c. Initid placement—of provison of specid education and related services to a child
with a dissbility #—a—program—providing—special—education—and—related—sarvices;, and any

revison to the child' s |EP services,

d. Any patid or complete termination of
specid education and related services, except for expulsens—and graduation—Gensent—for

ment. with a standard or
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e Accessing a parent's or parents private insurance proceeds [in accordance with this
chapter].
2. Consent for initid evaluation may not be construed as consent for initid placement.

day—ofthat—placement: If a parent revokes consent, that revocation is not retroactive (i.e, it

does not negate an action that has occurred after the consent was given and before the

consent was revoked).
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4. Parental consent is not required before:

a [Resiening Review of] existing data as pat of an evduation or a reevauation induding

afunctiona behaviorad assessment;

b. [Adminigering Adminidration of] a test or other evauation that is administered to dl
children unless, before adminisration of that tes or evauation, consent is required of the

parent or parents of dl children; o

c. [Adminigeing Adminidration of] a test or [other] evdudion that is used to measure
progress on the children's child's gods and [benchmarks or] objectives and is included in
the IEP: ; or

d. [Fescher—and A teacher’s| or rdated service [providers- provider’s| observations or

ongoing classroom evauations.

5. If the parent or parents of a child with a disability refuse consent for initid evduaion or a
reevduation, the loca educationd agency may [continde—to—pursye—those—evauations—by
ysihg—the—dueprocess use mediation or due process hearing] procedures [er—the—mediation

proceduresH-appropriate to pursue the evauation].

6. Failure to respond to request for reevauation.
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a Informed parenta consent need not be obtained for reevaluation if the loca educationa
agency can demondrate that it has taken reasonable measures to obtain that consent, and

the child’ s parent or parents have failed to respond.

b. To med the reasonable measures reguirement [—this—subdivison—6—a] the locd
educationd agency must  [use—parent—particHpation—procedures—consistent—with—these
8VAC20-80-62 B4 have arecord of its attempts to secure the consent, such as,

(1) Detailed records of telephone calls made or attempted and the results of those cals;

(2) Copies of correspondence sent to the parent or parents and any responses received;
and

(3) Detailed records of vidgts made to the parent's or parents home or place of

employment and the results of those visits)

7. A loca educationd agency may not use a parent’'s or parents refusal to consent to one

service or_activity to deny the parent, parents [,] or child any other service, benefit, or activity

of thelocal educationa agency, except as provided by this chapter.

F. Parenta rights regarding use of public or private insurance.

1. Each locd educationd agency usng [Medicad or other] public insurance to pay for

srvices required under this chapter [, as permitted under the public insurance program] shdl:

a Provide natice to the parent or parents that:

(1) The parent or parents are not required to Sgn up for public insurance in order for ther

child to receive a free appropriate public education; [and]

(2) The parent or parents are not required to incur out-of-pocket expenses, such as

payment of a deductible or copay amount- incurred in filing adam for sarvices, and

(3) The locd educationd agency may not use a child's benefits under a public insurance

program if that use would (i) decrease available lifeime coverage or any other insured
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benefit; (ii) result in the family paying for sarvices tha would otherwise be covered by

the public insurance program and that are required for the child outsde of the time the

child is in schodl; (iii) increase premiums or lead to [the] discontinuation of insurance
[¢)]_or [(iv)] risk loss of digibility for home and community-based waivers, based on
aggregate hedth-related expenditures.

b. Obtain [iafermed] parental consent to release educationa records to the public insurance

[company program] for billing purposes in  accordance with the provisons of the
Management of Student’'s Scholastic [Recerds Record] in the Public Schools of Virginia

(8 VAC 20-150-10 et seq.).

2. Each locd educationd agency using private insurance to pay for services required under

this chapter shdl:

a. Obtain [iformed] parentd consent [each time the locd education agency proposes| to

access the parent’ s [erparents| private insurance proceeds.

b. Obtain parenta consent and inform the parent [er—parents] that ther refusd to permit the

[public locd educationd] agency to access their private insurance does not rdieve the loca

educationa agency of its responghility to ensure that al required services are provided at

no cost to the parent or parents each time it proposes to access the parent's or parents

private insurance.

c. Obtan parentad consant to rdease educationa information to the private insurance

company for hilling purposes in accordance with the provisons of the Management of

Student’s Scholagtic [Reeerds Record] in the Public Schools of Virginia (8 VAC 20-150-10

of information.
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1. Accessrights.

a The loca educationa agency shal permit a parent or parents to inspect and review any
education records relating to their children that are collected, maintained, or used by the
locad educational agency under this chapter. The locad educationd agency shdl comply
with a request without unnecessary delay and before any meeting regarding an IEP or any

hearing in accordance with section 76 of this chapter and section 68 of this chapter, and in

no case more than 45 days after the request has been made.

b. Theright to ingpect and review education records under this section includes:

(1) The right to a response from the loca educational agency to reasonable requedts for

explanations and interpretations of the records;

(2) The right to request that the locd educationad agency provide copies of the records

containing the information if falure to provide those copies would effectively prevent the

parent from exercising the right to ingpect and review the records; and

(3) Theright to have a representative of the parent inspect and review the records.

c. A locd educationd agency may presume that a parent has authority to inspect and
review records reating to his children unless the loca educationa agency has been advised
that the parent does not have the authority under applicable Virginia law governing such

matters as quardianship, separation, and divorce.

2. Record of access. Each local educational agency shall keep a record of parties, except

parents and authorized employees of the loca educationd apency, obtaining access to
education records collected, maintained, or used under Pat B of the Individuds with
Disahilities Education Act (20 USC 8§88 1400 & s2q.), including the name of the paty, the

date of access, and the purpose of the access.
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3. Record on more than one child. If awy education record includes information on more than

one child, the parent or parents of those children have the right to inspect and review only the
information relating to their child or to be informed of the specific information requested.

4. Lig of types and locations of information. Each locad educationd agency shdl provide on

request to a parent or parents a list of the types and locations of education records collected,
mantained, or used by thelocd educationa agency.

5. Feses.

a Each loca educationd agency may charge a fee for copies of records that are made for a

parent or parents under this chapter if the fee does not effectively prevent the parent or

parents from exercising their right to ingpect and review those records.

b. A loca aucationd agency may not charge a fee to search for or to retrieve information
under this section.

6. Amendment of records at parent’s request.

a A paent or parents who bdieve that information in the education records collected,

maintained, or used under this chapter is inaccurate or mideading or violates the privacy or
other rights of the child may reques the locd educational agency that mantains the
information to amend the information.

b. The locd educaiona agency shdl decide whether to amend the information in
accordance with the request within a reasonable period of time of receipt of the request.

c. If the loca educational agency decides to refuse to amend the information in accordance
with the requed, it shdl inform the parent or parents of the refusal and advise the parent or
parents of the right to a hearing under subsection 7 of this section.

7. Opportunity for a hearing. The locd educationd agency shadl provide on request an

opportunity for a hearing to chdlenge information in education records to ensure that it is not
inaccurate, mideading, or otherwise in violation of the privacy or other rights of the child.
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8. Reaults of hearing.

a If, as a reault of the hearing, the locd educationd agency decides that the information is

inaccurate, mideading, or otherwise in violation of the privacy or other rights of the child,

it shdl amend the information accordingly and so inform the parent in writing.

b. If, as a result of the hearing, the local educational agency decides that the nformation is

not inaccurate, mideading, or othewise in violaion of the privacy or other rights of the
child, it shdl inform the parent of the right to place in the child's education records a

gaiement commenting on the information or setting forth any reasons for disagreeing with

the decison of the agency.

c. Any explanation placed in the records of the child under this section must:

(1) Be maintained by the loca educationd agency as part of the records of the child as
long as the record or contested portion is maintained by the loca educationa agency; and

(2) If the records of the child or the contested portion is disclosed by the agency to any
party, the explanation must aso be disclosed to the party.

9. Hearing procedures. A hearing held under subsection 7 of this section must be conducted

in accordance with the procedures under 34 CFR 99.22 of the Family Educational Rights and

Privacy Act (20 USC § 12320).

10. Consent.

a Except as to disclosure to law enforcement and judicial authorities in accordance with
section 68 of this chapter, for which parental consent is not required under the Family
Educational Rights and Privacy Act (20 USC § 1232q), parental consent must be obtained
before persondly identifigble information is

(1) Disclosed to anyone other than officids of the locd educationd agencies collecting,
mantaining, or usng the information under this chapter, subject to subsection 10 b of this

section; or
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(2) Used for any purpose other than meeting a requirement of this chapter.

b. A locd educationad agency subject to the Family Education Rights and Privacy Act (20

USC 8 12320) may not release information from education records to any agency or

inditution thet collects maintains, or uses persondly identifiable information, or from
which information is obtained under the Individuds with Disabilities Educetion Act (20
USC 88 1400 et seg.) without parental consent unless authorized to do so under the Family
Education Rights and Privacy Act.

Cc. In the event that a parent refuses to provide consent under this section, a locd
educationa agency shall use established policies and procedures.

11. Safequards.

a Each locd educationd agency shdl protect the confidentidity of persondly identifiable
information at collection, sorage, disclosure, and destruction sages.

b. One officid a each loca educationd agency shdl assume responghility for ensuring the
confidentidity of any persondly identifiable information.

c. All pasons collecting, maintaining, or using pesondly identifiable information must

recagve traning or indruction on Virginids policies and procedures for ensuring
confidentidity of information.

d. Each locd educationd agency shdl maintain, for public inspection, a current lising of
the names and postions of those employees within the agency who may have access to
parsondly identifiable information.

12. Dedtruction of information.

a The locd educaiond agency shdl inform paents when pesondly identifiable
information collected, mantained, or used under this chapter is no longer needed to

provide educationd sarvices to the child.
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b. The information must be destroyed at the request of the parents. However, a permanent

record of a sudent's name, address, phone number, grades, attendance record, classes

atended, grade levd completed, and yvear compleéted may be mantaned without time

limitation.
c. The locad educationa agency shdl comply with the Records Retention and Dispostion
Schedule of the Library of Virginia]

8 VAC 20-80-72. Trander of rights to students who reach the age of majority.

[A. All rights accorded to the parent or parents under the Individuds with Disabilities
Education Act (20 USC 88 1400 et seq.) transfer to children upon the age of majority (age 18),
induding those dudents who are incarcerated in an adult or juvenile federal, State, regional, or
locdl correctiond inditution.

B. Natification.

13
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1. The locd educationd agency shdl notify the parent or parents and the student of the

fallowing:

a That educdtiona rights under the Individuals with Disabilities Education Act (20 USC
88 1400 et s=0.) will trandfer from the parent or parents to the student upon the student
reaching the age of maority. Such natification must be given & least one year prior to the
student’ s eighteerth birthday; and

b. Tha procedures exis for appointing the parent or parents or, if the parent or parents are

not available, another appropriate individua, to represent the educationd interests of the
dudent throughout the student’'s digibility for specid education and related services if the
dudent is determined not to have the ability to provide informed consent with respect to the

educationa program as specified in subsection C of this section.
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2. The locd educationa agency shdl include a satement on the IEP (beginning at least one
vear before the sudent reaches the age of mgjority) that the sudent has been informed of the
rights that will trandfer to the student on reaching the age of 18.

3. The locd educaiond agency shdl provide any further notices required under the
Individuas with Disabilities Education Act (20 USC §8 1400 et seg.) to both the student and

the parent or parents.

4. The loca educationa agency may continue to invite the parent or parents, as appropriate,
as bondfide interested paties knowledgesble of the dudent's abilities, to participate in
medtings where decisons ae bang made regarding their adult sudent's educationd

program.

5. The adult student may invite the student’'s parent or parents to participate in megtings
where decisons are being made regarding the student’ s educationa program. |

[A< C.] A student who has reached the age of 18 years shall be presumed to be a competent

adult, and thus dl rights under the Individuas with Disahilities Education Act (20 USC §§ 1400

et seg.) shdl trander to the adult student, unless one of the following actions has been taken:

1. The adult student [has—been is] declared legdly incompetent or legdly incapecitated by a
court of competent jurisdiction and a representative has been appointed by the court to make

decisons for the student]-;]

2. The adult dudent designates, in writing[,] by power of atorney or Smilar lega document,

another competent adult to be the student's agent to recelve notices and to participate in
meetings and al other procedures related to the student’s educational program. A locdl
educationa agency [may ddl] rdy on such [a—wiritten] desgnation until notified that the
authority to act under the desgnation [has—been is| revoked, terminated[,] or superseded by
court order or by the adult student|-;]
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3. The adult student [has—been ig certified, according to the following procedures, as unable
to provide informed consent. Any [competent] adult student who [has-been i found digible

for gecia education pursuant to this chapter and does not have a representative appointed to
make decisons on the adult sudent’'s behdf by a court of competent jurisdiction may have
an educational representative appointed based on the following certification procedure to act

sec)] and [the to] exercise [of] rights rdated to the student’s scheol  scholastic record. [a]

An educationd representative may be appointed based on the following conditions and
rocedures:

[ a] Two professonds (one from list one and one from lig two [,as set out in the

folowing subdivisions]) [mug ddl], based on a persond examination or interview,
catify in writing that the adult sudent is incapable of providing informed consent and
that the student has been informed of this decision:

[@ (1)] Lig one incudes (i) a medicd doctor licensed in the state where the doctor

practices medicine; (ii) a physcian’'s assgant whose cetification is countersgned by a

supervisng physcian; or (iii) a certified nurse practitioner.

[B) (2)] Ligt two includes (i) a medicd doctor licensed in the state where the doctor
practices medicing, (i) a licensed dinical psychologidt; (iii) a licensed dinicd socid

worker: (iv) an atorney who is qudified to serve as a guardian ad litem for adults under

the rules of the Virginia Supreme Court; or (v) a court-appointed special advocate for
the adult student.

[& b.] The individuds who provide the certification in subdivison 3 a [{4)] of this
subsection may not be employess of the loca educationd agency currently sarving the
adult student or be rdated by blood or marriage to the adult student.
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[} c.”]Incapable of providing informed consent,[“] as used in this [preecedure section],
means that the individud is [unable tol:

[(a-Unabletoundersand (1) Undergtand] the nature, extent and probable consequences
of aproposed educational program or option on a.continuing or cons stent basis;

[{b)}Unable-to-make (2) Make] a rationd evduation of the benefits or disadvantages of
a proposed educational decison or program as compared with the benefits or

disadvantages of another proposed educational decison or program on a continuing or
consstent basis; or

[(c )—Unableto—communicate (3) Communicate] such understanding in any meaningful
way.

H4) d.] The cetification that the adult student is incapable of providing informed consent
may be made as early as 60 caendar days prior to the adult sudent’s eighteenth birthday
or 65 busness days prior to an digibility mesting if the adult Sudent is undergoing initia
eligibility for specid education services.

[(5) e] The cetification shal date when and how often a review of the adult sudent’s
ahility to provide informed consent shall be made and why that time period was chosen.

[(6) f.] The adult student’s ability to provide informed consent must be recertified at any
time that the previous certifications are chalenged. Chalenges can be made by the
Sudent or by anyone with a bonafide interest and knowledge of the adult student[, except
that chdlenges cannot be made by employees of locd educational agencies]. Chdlenges
must_be provided in writing to the locad educationd agency’s [direstor adminidrator] of
gpecia education who then mugt notify the adult sudent and current appointed

representative.

[@ (1)] Upon receipt of a written challenge b the certification by the adult student, the
locd educationa agency may not rdy on an educationa representative, appointed
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pursuant to [subdivison—3-b subsection D] of this [sdbsection section,] for any purpose
untiil a designated educationd represaiaive is afirmed by a court of competent

jurisdiction-;]

[} (2)] Upon receipt of a written chdlenge to the certificaiion by anyone with a
bonafide interest and knowledge of the adult student, the loca educationa agency may
not rely on an educationd representativel,] appointed pursuant to [this proecedure
[subsection D of this section] for any purpose until @ more current written certification
Is provided by the appointed educational representetive. Certifications provided after a
chdlenge ae effective for 60 cadendar days, unless a proceeding in a court of
competent jurisdiction is filed chdlenging and requeding review of the certifications
The loca educetiond agency shdl not rely upon the desgnated educetiona
representative until the representetive is affirmed by the court]-; or

4. The adult sudent, based on cetification by written order from a judge of competent
juridiction, is admitted to a facility for the training and treatment of the mentdly retarded in

accordance with 837.1-65.1 of Code of Virginia or in a coma and dligible for admisson to a
date hospital in accordance with 837.1-65.3 of the Code of Virginia The date-operated
program saving the adult sudent may rely on the judicid certification and appoint an
educationd representative to act on the sudent’s behaf during the student’'s day at the Sate-
operated program. ]

[ D.
iformed—eonsent] If the loca educational agency recelves written notification of the action in
asubsection C 3 of this section [or if the State-operated program receives the judicid cetification
in subsection C 4, the locd educationd agency shdl dedgnate the parent or parents of the adult
Student to act as an educationa representetive of the adult student (unless the student is married,
in which event the student’ s adult spouse shall be designated as educationa representetive).
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[1] If the parent or parents or adult spouse is not avalable [er and] competent to give
informed consent, the [{adivi i ' oy] administrator

of specia education or desgnee shdl desdgnae a competent individud from among the
following:

[ a] An adult brother or Sigter;

[ b.] Anadult aunt or uncle; or

[63) c.] A grandparent.

[2] If no [ere family member] from the previous categories is [willing avalable] and [sble

competent] to serve as the adult student’s educationa representative, [then an—individual

this—capacity a person trained as a surrogaie parent shdl be appointed to serve as the
educationa representative] by the locd educationd agency.
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8 VAC 20-80-74. Mediation.

A. Each locd educationa agency shdl ensure that the parent or parents of a child with a
dissbility are informed of the option of medigtion to resolve disputes [involving the locd
educational agency’s proposal to initiate or change the identification, evauation, or educationa
placement of the child or the provison of a free appropriate public educetion to the child], at a

minimum, whenever a due process hearing is requested.

B. The loca educationd agency [may ddl] use the Virginia Depatment of Education's
mediation process to resolve such disputes. The procedures shall ensure that the processis:

1. Voluntary on the part of both the local educationa agency and parent;

2. Not used to deny or delay a parent’'s or parents right to a due process hearing or to deny
any other rights afforded under this chapter; and
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3. Conducted by a qudified and impartiad mediator[—from—-a-lis—maintained-bythe-\Virginia
Department—of Eduedtion;] who is traned in effective mediation techniques and is
knowledgeable in laws and regulations relating to the provison of specia educdtion and
related serviceg, from alis maintained by the Virginia Department of Education].

C. The loca educational agency may establish procedures to require parents who choose not to

use the mediation process to medt, a a time and location convenient to the parent or parents,
with a disnterested party who is under contract with:] & [A al_parent training and informetion

center [established—under—the Individuals—with—Disabilities Education—-Act {20 USC 858 1400«
seg); or] community parent resource center in Virginia established under [8-1482 or8-1485of]
the Individuas with Disabilities Education Act (20 USC 88 [1400-et-seq: 1482 and 1485]); or 2
[An an| appropriate dternative digpute resolution entity.

[1.] The purpose of the medting is to [encourage-theuse-and] explan the benefits of [the]
mediation [ processto-theparent-orparents and encourage the parents to use the process].

[2.] The locd educationd agency may not deny or delay a parent’s or parents right to a due

process hearing if the parent or parents choose not to participate in this mesting.

D. In accordance with the Virginia Department of Education’ s procedures:

1. The Virginia Depatment of Educaion dhdl mantan a lig of individuds who are
qudified mediators and knowledgeable in laws and regulaions rdating to the provison of
specia education and related services;

2. The mediator shall be chosen on arotation basis; and

3. The Virginia Depatment of Education shdl bear the cost of the mediation process,
including costsin subsection C of this section.

E. The mediation process shdl:

1. Be scheduled in a timdy manner and held in a location that is convenient to the paties to
the dispute;
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2. Concdude with a written mediation agreement if an agreement is reached by the parties to
the dispute; and

3. Guarantee that discussons that occur during the mediation process are confidentid and

may not be used as evidence in any subsequent due process hearings or civil proceedings.

Parties to the mediation process may be required to sgn a confidentiaity pledge prior to the

commencement of the mediation process.

F. Anindividual who sarves as a mediator:

1. May not be an employee of any loca educationa agency or the Virginia Department of
Education if it is providing direct services to a child who is the subject of the mediation

process, [and]

2. Must not have a persond or professond conflict of interest]-; and]

3. Is] not an employee of the locd

educationd agency or the Virginia Depatment of Education soldy because the person is

paid by the agency to serve as a mediator.

8 VAC 20-80-76. Due process hearing.

A. The Virginia Department of Education adminigers a specid education due process hearing

sysdem that provides procedures for the training of hearing officars, requests for a hearing,

appointment  of hearing officars, the management and monitoring of hearings, and the
adminigration of the hearing sysgem. The Virginia Depatment of Education is respongble for

the opeation of the due process sysem; however, the loca educationa agency shares

reponghility for the hearing process by ensuring the timdy appointment of officars,
communicating with the Virginia Depatment of Education, assging with the hearing, and

implementing the hearing officer’s decison. A heaing officer’'s decison may be appeded
directly to any state court of competent jurisdiction or to adistrict court of the United States.

B. Basis for due process hearing request.
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1. Either a parent or parents or a loca [scheoldivison educationd agency] may request a
due process hearing when a disagreement arises regarding any of the following:

a ldentification of a child with adisability;

b. Evduaion of a child with a disability (induding disaoreements regarding payment for
an independent educationa evauation);

c. Educationa placement and sarvices of the child; and

d. Provision of afree appropriate public education to the child.

2. A local educational agency may initiate a due process hearing to resolve a disagreement

when the parent or parents withhold consent for an action that requires parenta consent to
provide services to a student who has been identified as a sudent with a disability or who is
suspected [to-have of having] adisahility.

3. In _drcumgances involving disciplinary actions, [a the] parent or parents of a student with

a disahility may request an expedited due process hearing if the parent or parents disagree
with:

a. [Htheparent—orparents—disagree-with-a A] determination that the child's behavior was
not a manifeation of the child' s disghility; or

b. [
placement Any decision regarding placement under the disciplinary procedures).

4. The locd educationd agency may request an expedited hearing if the school divison

maintains that it is dangerous for the child to be in the current placement (placement prior to

removd to the interim dternaive <Hting) during the pendency of the due process
proceedings.

C. Procedure for requesting a due process hearing.
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1. A request for a hearing [is shdl be] made in writing to the loca educational agency, with a
copy to the Virginia Depatment of Education. If the request is received soldy by the
Virginia Depatment of Education, the Virginia Depatment of Education [wil shdl]
immediately notify the local educational agency by telephone or by facdmile, and forward a
copy of the request to the loca educationd agency within one day of the Virginia
Department of Education’s receipt, including those cases where mediation is requested.  [The
request for a hearing shal be kept confidentid by the loca educationd agency and the
Virginia Department of Education.]

2. The notice of request must include the following information:

a The name of the child:

b. The address of the residence of the child;

C. [the The] name of the schoal the child is atending;

d. A description of the nature of the child's problem rdating to the proposed or refused
initiation or change, indluding facts relaing to the problem; and

e. A proposed resolution of the problem to the extent known and available to the parent or

parents at the time of the notice.

2 3. The loca educationd agency shdl upon receipt of a request for a due process hearing,
inform the parent or parents of the availability of mediaion described in 8 VAC 20-80-74
and of any free or [lew—eost low-cost] lega and other relevant services avalable in the area
The locd educationd agency must adso provide the parent or parents with [their a] procedural

safequards notice [inrform—the—parent—or—parents—of |ow-cost—legal—services—and—prov

3: 4.] The locd educational agency shal appoint the hearing officer within five busness days

of the request for a hearing. The loca educationad agency contacts the Supreme Court of
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Virginia to secure the name of a hearing officer, contacts the hearing officer to confirm

avalability, and upon acceptance, appoints the hearing officer in writing, with a copy to the
Virginia Depatment of Education. In the case of an expedited hearing, the locd educationd
agency must gppoint the hearing officer [rrustbe-appeinted] within [twe three] business days
of the request for a hearing.

D. Assgnment of hearing officer.

1. A hearing officer is appointed to a case from a lis maintained by the Supreme Court of
Virginia

2. Upon a request by the locad educationa agency, the Supreme Court identifies a hearing
officer from its lis and provides the name to the locd educationd agency. [Shedld If] the

fird person sdected [be ig_unavalable or disqudified, the locad educational agency shdl
immediatdy request another name to ensure [that] atimely appointment is made.

3. Upon request, the Virginia Depatment of FEducation shdl dhare informaion on
qudifications of the hearing officar with the parent or parents and the local educationa

agency, and ether party has two business days to object [to the appointment] on the bass of
conflict of interest.

a Has a pasond or professond interet which would conflict with that person's

objectivity in the hearing;
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b. Is an employee of the Virginia Department of Education or the locad educationa agency
that is involved in the education and care of the child. A person who othewise qudifies to

conduct a hearing is not an employee of the agency soldy because he is paid by the agency

to sarve as a hearing officer.

Cc. Represants schools or parents in any matter involving sSpecial education or disability

rights, or is an employee of any parent rights agency or organization, or disdhility rights

agency or organization.

5. If a hearing officer recuses himsdf or is othewise disqudified, the locd educationd
agency shal ensure that another hearing officer is promptly appointed.]

E. Child' s gatus during administrative or judicia proceedings.

1. [Buring Except as provided in 8 VAC 20-80-68 C 4, during] the pendency of any
adminisrative or judicid proceeding, the child mus remain in the current educationd

placement unless the parent or parents of the child and loca educationd agency agree
otherwisd-; or]
2. If the proceeding involves an application for initial admisson to public school, the child,

with the consent of the parent or parents, must be placed in the public school until the
completion of dl the proceedings]-; or]

3. If the decison of a hearing officer agrees with the child's parent or parents thet a change

of placement is appropriate, that placement shal be treated as an agreement between the

locd educationd agency and the parent or parents for the purposes of mantaining the child's

placement during the pendency of any administrative or judicia apped proceeding|- or]

4. The childs placement during adminidrative or judicid proceedings regading a
disciplinary action by the locd educationa agency shal be in accordance with 8VAC 20-80-
68
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5. The child's placement during adminisrative or judicid proceedings regarding a placement
for noneducational reasons by a Comprehensive Savices Act team shdl be in accordance
with 8 VAC 20-80-66 A 8.]

F. Rights of partiesin the hearing.

1. Any party to a hearing has the right to:

a Be accompanied and advised by counsd and by individuds with specid knowledge or
training with respect to the problems of children with disabilities;

b. Present evidence and confront, cross examine, and request that the hearing officer

compe the attendance of withesses;

c. [Pehibit Move that the hearing officer prohibit] the introduction of any evidence a the
hearing that has not been disclosed to that party a least five busness days before the
hearing or in the case of an expedited hearing, two business days before the hearing;

d. Obtain a written or, a the option of the parent or parents, €ectronic, verbatim record of
the hearing; and

e Obtain written or, a the option of the parent or parents, dectronic findings of fact and

decisons.

2. Additiond disclosure of information shal be given as follows:

a At leagt five business days prior to a nonexpedited hearing[;] and two business days
prior to an expedited hearing[;,] each party shall disclose to al other parties dl evauations
completed by that date and recommendations based on the offering party’s evauations that
the party intends to use a the hearing[-; and]

b. A heaing officer may bar any paty that fails to comply with the disclosure requirements

from introducing the reevant evauaion or recommendation a the hearing without the
consent of the other party.
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3. Parentd rights at hearings.

a A parent or parents involved in a hearing mugt be given theright to:

(1) Have the child who is the subject of the hearing present; and

(2) Open the hearing to the public.

b. The record of the hearing and the findings of fact and decisons must be provided a no

cost to [the parent or] parents.

G. Resonsghiliies of the Virginia Depatment of Education. The Virginia Depatment of

Education shdl:

1. Maintain and monitor the due process hearing sysem and establish procedures for its
operation;]

2. Ensure that the local educationad agency [is—rformed—of discharges] its respongbilities in
carrying out the requirements of state and federa Statutes and regulations|;]

3. Develop and disseminate a modd form to [assist be used by] _the parent or parents [# to
give notice of the following wher filing a request for [a] due process [thaitcudes hearing]
the name of the child[;;] the address of the residence of the child[;;] the name of the school
the child is atending[;;] a description of the nature of the problem of the child rdating to the
proposed or refused initigtion or change, [induding fects reating to the problem;] and a

proposed resolution of the problem to the extent known and available to the parent or parents
a thetime [of the notice)]

4. Enaure that the hearing is conducted by individuds who are impartid and who are not

employees of the Virginia Depatment of Education or the locd educationad agency

providing educeation or care of the child, or by anyone with a parsond or professond interest
that would conflict with [his or her] objectivity in the casd-:]
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5. [Assg—+r-ensuring Mantan and ensurel _that each loca educationd agency has mantans
a lig of pesons who save as hearing officers. This lig shdl indude a satement of the
qudifications of each officer]-:]

6. [FheMirginia—Department—of Education—notifies Notify] the Supreme Court of the receipt
of ether the hearing officer’ s written decision or other conclusion of the casd-; and]

7. Provide findings and decisons of dl due process hearings to the sate advisory committee
and to the public after ddeting any persondly identifiable information.

H. Responghilities of the parent. In a due process hearing, the parent [or parents] shdl:

1. [Netify-the hearing-officer Decide] whether the hearing will be opert- to the public;]

e Make] timdy ad
necessary responses to the hearing officer persondly or through counsd or other authorized
representatived-:]

3. Assg in darifying the issues for the hearing and participate in the prehearing conference
scheduled by the hearing officer|-:]

4. [Upon—+eguest—provide Provide] information to the hearing officer to assg in the hearing
officer’sadminigraion of afar and impartid hearing|-;]

5. [Upen—+reguest—provide Provide] documents and exhibits necessary for the hearing within
required timelined-; and]

6. Comply with timdines, orders, and requests of the hearing officer.

|. Responghilities of the loca educationd agency. Theloca educationd agency shdl:

[1. Mantan a lig of the pasons saving as hearing officers. This lig shdl include a
satement of the qudifications of each officer;]




10
11

12
13
14

15
16

17

18
19

20
21

22
23

24

Virginia Department of Education Page 186 of 248 10/27/00

Virginia Specid Education Regulaions

[£ 2.] Provide the parent or parents a form to—asssin-the-nitistion—of for] use to provide
notice that they are requesting a due process hearing and witten a copy of their procedural

safequardg-;]

g 3. Mantan the

confidentiality of the completed notice form and its contents;]

[3: 4.] Ensure that the parent’s or parents right to a hearing is not delayed or denied for
falure to [provide thereguired: complete the notice]]

[4- 5.] Ensure that a hearing officer is appointed within five busness days of [the a] request

for a non-expedited hearing and three business days of a request for an expedited hearing[-;]

[5: 6.] Inform the parent or parents a the time the request is made [that—mediation—is
available of the availability of mediation;]

[6: 7.] Inform the parent or parents of any free or [lew-eest low-cost] lega and other relevant
sarvices if the parent or parents request it, or anytime the parent, parents, or the locd
educationd agency initiates a hearing=;]

[ 8] Assg the hearing officer, upon regues, in securing the location and recording

equipment for the hearing|-;]

[8: 9.] Maketimely and apprepriate necessary responses to the hearing officer|;]

[9: 10.] Assg in darifying the issues for the hearing and paticipate in the pre-hearing
conference scheduled by the hearing officer|-;]

[28: 11.] Upon requed, provide information to the hearing officer to asss in the hearing
officer’sadminigration of afar and impartid hearing-;]

[3L. 12] Provide documents and exhibits necessary for the hearing within required
timdineq ;]
[22: 13.] Comply with timelines, orders, and requests of the hearing officer]-;]
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[43: 14.] Mantan a file, which is a pat of the childs scholagtic record, containing
communications, exhibits, decisons, and [the] implementation plan, induding mediation

communications, except as prohibited by laws or requlations|-;]

[34. 15.] Forward al necessary communications to the Virginia Department of Education and

parties as required[-:]

[35; 16.] Develop and submit an implementation plan within 45 cdendar days of the
rendering of a decison or the withdrawad of a hearing lequest [unless-the-school-division-has
i rdexi tson with the following exception: the apped
or_consderation of an apped of the decison by the loca school divison] and the decision is
not an agreement by the hearing officer with the parent or parents of the child that a change

in placement is appropriate.  In [these such] cases, the hearing officer’'s order must be
implemented while the case is appeded and an implementation plan must be submitted. Such

plan shdl be based upon the decison of the hearing officar or agreement between the parties.
The implementation plan [mus Sdl] state how and when the decison or agreement will be

put into operation. If the case is dosed pursuant to a settlement or mediation agreement, that
agreement shal be made a pat of the implementation plan. |If the decison or agreement
difects the child's educational program, the revised |IEP shdl be made a pat of the

implementation plan. The implementation plan shdl contain the name and postion of a case
manager_in the loca educationa agency charged with implementing the decison. Copies of
this plan shal be forwarded to the parties to the hearing, the hearing officer, and the Virginia
Department of Education ;]

[26: 17.] Notify the Virginia Depatment of Education [H#—thelocad—educationad—ageney—has
howledge—that—the—case—has—been—filed—ir—cour: when the loca educationd agency is

consdeing an apped of the hearing officer's decison or when a hearing officar’s decison

has been appeded to court by either the parent or parents or the local educational agency:;
and]
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[2% 18.] Forward the record of the due process proceeding to the [appropriate] court for any
case [that is] appealed [Hreguested by-the-court].

J. Responsihilities of the hearing officer. The hearing officer shdl:

1. Affirm, by accepting appointment, that he has complied with dl training requirements and

agrees to complete the hearing within the regulatory timdines. 45 cdendar days if assgned
to a [regulex non-expedited] due process hearing and [10 20] business days if assigned to an
expedited hearing|-;]

2. Ensure impatidity, and [ensdyre—that dedine the appointment if] the hearing officer is [pet]
an employee of the Virginia Department of Education or of the loca educationad agency that
isinvolved in the education or care of the child[-}]

3. Enaure that the rights of dl parties are protected and that the laws and regulaions
regarding the educationd placement or sarvices of the child are followed in the conduct of
the hearing and in rendering the decison=;]

4. Within five busness days of appointment, secure a date, time, and location for the hearing
that are convenient to both parties, and notify both parties to the hearing and the Virginia
Depatment of Educetion, in writing, of the date, time, and location of the hearing. If the
heaing is an expedited heaing, the hearing officer [mug dwdl] complete  these
respongbilities within [ere-day two business days| of appointment|-;]

5. Ascertain whether [er—mnet] the paties will have atorneys or others assading them at the

hearing. The hearing officer shall send copies of correspondence to the parties and their
attorneys|-;]

6. Conduct a prehearing conference [via a telephone conference cdl or in person unless the

hearing officer deems such conference unnecessary. The prehearing conference may be used

to darify or narrow issues and determine the scope of the hearing. If a prehearing conference
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is not_hdd, the hearing officer shdl document in the written prehearing report to the Virginia
Department of Education the reason for not holding the conferencd-;]

7. At the prehearing dage, inform the parties of their rights regarding mediation, of their
opportunity to seitle the case, and [that] a the end of the hearing and upon receiving the
decison, of their right to apped the case directly to either a date or federd court at their
discretion[-;]

8. Monitor the mediation procesd,] if the parties agree to mediatd,] to ensure that mediation

is not used to deny or dday the right to a due process hearing, [that] parentd rights are
protected, and [that] the hearing is concluded within regulatory timelined-;]

9. Ascartain from the parent or parents whether the hearing will be open- to the public]

10. Ensure that the parties have the right to a written or, at the option of the parent or parents,
[an] dectronic[,] verbatim record of the proceedings[;]_and that the record is forwarded to the
loca educationd agency for thefile after making a decison-;]

11. Receive a lig of witnesses and documentary evidence for the hearing (including al
evauations and related recommendations that each party intends to use a the hearing) no
later than five busness days prior to the hearing. If the hearing is an expedited hearing,
receipt must be no later than two business days prior to the hearing[-;]

12. Ensure that the loca educational agency has appointed a surrogate parent in accordance

with 8 VAC 20-80-64 when the parent, parents, or guardian is not available or cannot be
located[~;]

13. Ensure that an amosphere conducive to impatidity and farness is maintaned a dl
timesin the hearing[=;]

14. Not reguire the parties or their representatives to submit extensive briefs as a condition d

rendering adecison-;]
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15. Make no presumptions in the case and base findings of fact and decisons solely upon the

preponderance of the evidence presented at the hearing and applicable state and federd law

and regulationg]-;]

16. Report findings of fact and decisons in writing to both paties, their atorneys, and the
Virginia Department of Education. If the hearing is an expedited hearing, the hearing officer

may issue an ord decison a the concluson of the hearing, followed by a written decison
within five business days of the hearing being held|=:]

17. Indude in the written findings of a [regular non-expedited] due process hearing, a
determination of whether [erpet] the:

a. Reguirements of notice to the parent or parents were satisfied:

b. Child has a disdbility;

. Child needs specia education and rdlated services, and

d. Locd educationd agency is providing afree appropriate public education-;]

18. Maintain an organized and wel-documented record and return the officia record to the

locd educationa agency upon conclusion of the casd-;]

19. Determine in [a] hearing regarding a manifedtation determination whether the loca
educationa agency has demondrated that the child's behavior was not a manifesation of the

child' s disahility consstent with the following requirements:

a The |EP team firg consdered, in terms of the behavior subject to disciplinary action, al
rdevant information, induding:

(1) Evduaion and diagnogic results, including such results or other rdevant information
supplied by the parent or parents of the child;

(2) Observations of the child; [anpd]

(3) The child' s IEP and placement; and
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b. The |EP team then determined that:

(1) In rdationship to the behavior subject to disciplinary action, the child's IEP and

placement were appropriate and the specid education services, supplementary aids and

svices, and behavior intervention drategies were provided condstent with the child's

| EP and placement;

(2) The child's disability did not impar the ability of the child to undersand the impact
and conseguences of the behavior subject to disciplinary action; and

(3) the The child's disability did not impair_the ability of the child to control the behavior
subject to disciplinary action.

c. If the |IEP team determined that any of these sandards were not met, the behavior must
be consdered a manifestation of the child's disabilityf-; and]

20. In hearing a case in an expedited due process hearing regarding the authority of locd

educational agency personnd to chage the childs placement to an intaim dternaive

educational placement for up to 45 days:

a. Consider [the-appropriatenessef whether] the child's current placement [is appropriate];

b. Consder whether the loca educational agency has made reasonable efforts to minimize
the risk of harm in the child's current placement, induding the use of supplementary ads

and services,

c. Determine that the locad educationd agency has demondrated by substantid evidence
that maintaining the current placement of such child is subgantidly likdy to result in

injury to the child or to others, and

d. Deemine tha the interim dtandive educaiond stting meds the folowing
requirements.
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(1) Is selected s0 as to enable the child to continue to [participate progress| in the generd
curriculum, dthough in another setting, and to continue to receive those services and
modifications, including those described in the child's current IEP, that will endble the
child to meet the goals st out in that 1EP; and

(2) Includes services and modifications designed to address the behavior so that it does

not recur, such as afunctional assessment and a positive behavior support plan.

K. Authority of the hearing officar. The hearing officer has the authority to:

1. Exclude any documentary evidence which was not provided and exelude any tesimony of
witnesses who were not identified a [local—educationa—agencies leadt] five busness days

prior to the hearing unless the hearing is an expedited hearing, in which case the information

must be received and witnesses identified at least two business days prior to the hearing|-;]

2. Bar any paty from introducing evauations or recommendations a the hearing that have
not been disclosed to dl other parties at least five business days prior to the hearing (or] two
business daysif an expedited hearing) without the consent of the other partyi-:]

3. Issue subpoenas requiring testimony or the productions of books, papers, and physica or

other evidence.

a The hearing officer may request an order of enforcement for a subpoena in the circuit
court of the jurisdiction in which the hearing is to be had.

b. Any person S0 subpoenaed may petition the circuit court for a decison regarding the
vdidity of such subpoena if the hearing officer does not quash or modify the subpoena
after objection [thereto::]

4. Sop hogile or irrdevant pursuits in guesioning and require that the parties and their

atorneys, advocates, or advisors comply with the hearing officer’'s rules and with relevant

laws and regulationg]-:]
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5. Excuse witnesses after they tedtify to limit the number of expert withesses present at the

same time or sequester witnesses during the hearing]=;]

6. Refer the matter in dispute to a conference between the parties when informa resolution

and discusson appear to be dedrable and condructive. This action shal not be used to

deprive the parties of their rights and shdl be exercised only when the hearing officer

determines that the best interests of the child will be served|-;]

7. Reguire an independent educationa evauation of the child. This evduaion shdl be a
public expense and shdl be conducted in accordance with the regulations governing

evduation and assessment|-;]

8. At the request of ether party for a non-expedited hearing, grant specific extensons of time
beyond the periods st out in this chapter, if in the best interest of the child. This action shdl
in no way be used to deprive the parties of their rights and should be exercised only when the
requesting party has provided sufficient information thet the best interests of the child will be
sarved [by the grant of an extenson]. The hearing officer may grant such requests for cause,

but not [for] atorney convenience. Changes in hearing dates or timdine extensons [are—to
shdl] be noted in writing and [shall-be] sent to Al parties, their atorneys, and to the Virginia
Department of Education-;]

9. Take action to move the case to condusion, including dismissing the pending proceeding
if either party refuses to comply in good faith with the hearing [efficers s officer’ 5| orderd-:]

21 10.] Set guidelines regarding media coverage if the hearing is open[to the public:;]
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[22: [identify 11. Enter a dispodtion as to every issue presented for decison and identify]
and_determine the prevailing party on each issue that [was is| decided-;]

[43: 12.] Order a change in the placement of a child with a disability to an appropriate
interim _dternative educational setting for not more than 45 days if the hearing is an

expedited hearing, and after:

a_ Deemining [that whether] the [public locd educationd] agency has demondrated by
substantial  evidence (i.e, beyond a preponderance of the evidence) that maintaining the
current placement of such child is subgantidly likdy to result in injury to the child or to

others,

b. Conddering [the—approprateness—of whether] the childs current placement [is
appropriate];

c. Conddeing whether the locd educationad agency has made reasonable efforts to
minimize the rik of ham in the childs current placement, induding the use of

supplementary aids and services, and

d. Determining [that whether] the interim dternative educationd setting that is proposed by

school personnd who have consulted with the child's specid education teacher meets the
following requirements:

(1) Is sHected s0 as to enable the child to continue to participate progress in the generd
curriculum, athough in another setting, and to continue to receive those services and
modifications, including those described in the child's current IEP, that will enable the
child to meet the goals st out in the |EP; and

(2) Includes sarvices and modifications designed to address the behavior o that it does

not recur[-; and]

[24: 13.] In an expedited hearing, determine whether it is dangerous for a child to remain in
the current placement (placement prior to remova to the interim dternative educationa
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stting) during the pendency of due process proceedings. In determining whether the child

may be placed in the dterndive educationa setting or in another appropriate placement

ordered by the hearing officer, the hearing officer shal apply the following Sandards:

a Deemine [that whether] the locd educationd agency has demondrated by substantid
evidence that mantaning the current placement of such child is subgantidly likdy to

result in injury to the child or to others;

b. Consider [the-appropriateness-of whether] the child's current placement [is appropriate];

c. Condder whether the locd educationd agency has made reasonable efforts to minimize

the risk of harm in the child's current placement, induding the use of supplementary ads

and services, and

d. Determine [that whether] the interim dternative educationa setting was determined by

the |EP team and mests the following requirements.

(1) Is sHected s0 as to enable the child to continue to participate progress in the generd
curriculum, adthough in another sefting, and to continue to receive those services and
modifications, including those described in the child's current IEP, that will endble the
child to meet the gods set out in that |1EP;

(2) Includes sarvices and modifications designed to address the behavior o that it does
not recur; and

(3) Is for not longer than 45 caendar days and [is] repeated if proper procedures [were
are] followed.

e. The procedures in 14 a[-] through d[-] of this [section subsection] may be repeated as
necessary.

L. Timdines for [non-expedited due process] hearings. The hearing officer shdl:
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1. Render a fina written decison within 45 cdendar days dfter [a the] request for [the]
hearing [is recaeived by the loca educationd agency;] and—H—an-expedited-hearing—renderan

2. Grant an extension only when it serves the best interests of the child[-; and]

3. Document in writing within five budness days[;] changes in hearing dates or extensons
i j and send  [docdments

[ ala AT N /O NLISINEC aiay a N

documentation] to dl partied;] and the Virginia Depatment of Education.

[M. Timdines for expedited due process hearings. The hearing officer shdl:

1. Render a find written decison within 20 cadendar days after the recaipt of the request for

the expedited hearing by the locd educationa agency without exceptions or extensons, and

2. Document in writing within two budness days any changes in hearing dates and send
documentation to dl parties and the Virginia Department of Education.]

[M-= N.] Costs of due process hearing and [atterney’s attorneys'] fees.

1. The codts of an independent educational evaluation, hearing officer, court reporters, and
transcripts which are incidental to the hearing are shared equaly by the loca educetiond
agency and the Virginia Department of Education. Cods for any [ef these] services [wnitiated
incurred] by a paty for the specific benefit of that paty’s case ae [covered—by the
responsibility of] that party.

2. Thelocd educationd agency is respongble for its own [attorney™s attorneys | fees.

3. The parent or parents are responsble for their [atterney's attorneys] fees. If the parent or

parents are the prevailing party, they have the right to petition either a State circuit court or a
federd district court for an award of [attorney's reasonable attorneys] fees [as part of the

costs].
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4. A gate circuit court or a federa district court may award reasonable attorneys fees as part
of the cods to the parent or parents of a child with adisability who is the prevailing party.

5. The court may award reasonable attorneys fees only if the award is conssent with the
limitations, exclusions, exceptions, and reductions [set—ferth] in [accordance with] the
Individuas with Disabilities Education Act 2994 (20 USC 881400 et seg) and its
implementing requiaions and section 8 VAC 20-80-155 of this chapter.

[N- Eindity-of hearing-officer sdecison O. Right of apped].

1. A dedison by the hearing officer in any hearing, induding an expedited hearing [is shdll
be] find and binding unless the decison is gppeded by a paty te within one year of the
issuance of the decison. The apped may be filed in either a date circuit court or a federal
digrict court without regard to the amount in controversy. The didrict courts of the United
States have juridiction over actions brought under [section—1415—of] the Individuds with
Disahilities Education Act 21997 (20 USC §§ [1400—et—seg- 1415]) without regard to the

amount in controversy.

2. On apped, the court shal receive the record of the adminigrative proceedings, [mray shdl]
hear additiond evidence [and a the request of a party,] shdl base its decison on a
preponderance of evidence], and shdl grat the rdief that the court determines to be

appropriate].

3. [If _the hearing officer’'s decison is agopeded in court implementation of the hearing

officer’s order is had in abeyance except in those cases where the hearing officer has agreed

with the child's parent or parents that a change in placement is appropriate in accordance

with subsection E of this section. In those cases, the hearing officar’s order must be
implemented while the case is being appeded.

4] In every case within 45 days of the find decison of the hearing officer, an
implementation plan mugt be filed by the loca educational agency, with copies to the parties,
the Virginia Depatment of Education,] and the hearing officer unless the school divison
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has appeded or is condgdering an apped of the decison and the decison is not an agreement
by the hearing officer with the parent or parents of the child that a change in placement is
appropriate as noted in subsection [O] 3 [abeve of this section].

5. If the locd educationad agency does not file an implementation plan, the loca educationd

agency mug notify the Virginia Depatment of Education within 45 days of the issuance of

the decison of the hearing officer that the loca educationd agency is consdering appeding

the hearing officer’s decison or ather the loca educational agency or the parent or parents
have appeded the hearing officar’ s decison.

5. 6.] If the hearing officer’s decison is not implemented as required by this chapter, a
complant may be filed with the Virginia Depatment of Educatiion for an invedigaion

through the state’ s complaint system.

[©: P.] Specid authority of the Virginia Department of Education.

1. The Virginia Department of Education may take action to ensure that the hearing officer:

a. [Has-complied Complies] with dl training requirementy ;]

b. Conducts the hearing in a manner that protects the rights of al partieq-:]

c. [Makes Issuesl written findings of fact and decisons solely upon the preponderance of
the evidence presented at the hearing and applicable sate and federd law[-;]

d. Provides reports and the decidon in writing to both paties and to the Virginia
Department of Education-;]
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e Does not require the submisson of burdensome lega research of case law or legd briefs

from parties before rendering adecison-; and

f. Complies with timdines as specified in this section.

2. If the hearing officer does not meet the adminidrative responghilities for management of

the hearing proceedings in a case, the Virginia Depatment of Education may take action in

the best interest of the child to remove the hearing officer from the case]

[2 3] The Virginia Depatment of Education may impose traning and assessment

requirements for new and continuing hearing officers as pat of the specidized traning

requirements set by the Supreme Court of Virginia and as othewise determined by the
Virginia Depatment of Education to be necessary. The Virginia Depatment of Education

may develop training and assessment methodology, incdluding academic or dternative means

for completing traning requirements. The training requirements may include, but not be

limited to, the following topics.

a Knowledge of disahilities and their implications in the education setting;

b. Specid education law generdly, both federd and sate;

c. Other rdlevant statutory law;

d. Knowledge of specid education services and placements including interim dternative

educationa placements;

e. Knowledge of specid education standards, procedureq,] and regulaions impacting the

ddivery of educationd services to sudents;

f. Skill devdopment and understanding of characteristics unique to disahilities.

[3: 4.] The Virginia Depatment of Education may edablish the number of hearing officers

who will betrained and certified to hear specia education due process cases.
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[4- 5.] Any hearing officer who has been suspended or removed pursuant to Rule 4 of the
Hearing Officer Sysdem Rules of Adminidration or has withdrawn from the Virginia
Supreme Court’'s hearing  officer lig shdl submit a written petition to the Virginia
Department of Education requesting approval to be recertified to hear special education

Cases.

3 [5: 6.] If a specid education complaint asserting errors by a hearing officer is received, the

Virginia Depatment of Education may reguire the hearing officer to respond to the
complaint. If the Virginia Depatment of Educaion deermines that the complanant's
dlegations ae vdid, the Virginia Depatment of Education may disdlow any dam for

compensation by the hearing officer for responding to the complaint.

[7. Any hearing officer who exceeds the timdines as prescribed in this section for reasons
unrdated to the best interest of the child and not properly documented prior to the mandated
timdines shdl be required by the Virginia Department of Education to attend specidized

training on these requirements before being assigned to another casel]

[ Q.] Management and monitoring of the [due process| hearing system.

1. The Virginia Depatment of Education shdl conduct an anadyss of gpecid education
hearing officers decisons and the hearing system procedures that incorporates input from
the paties to the hearing. Summary information developed from the andyss will be
provided to the Virginia Supreme Court, upon request, and may be utilized by the Supreme
Court_in its evduaton of hearing officers as reguired in the Hearing [Officers Officer]
Sysem Rules of Adminidration. Upon request, the Virginia Depatment of Educetion shdl
provide to the Supreme Court information regarding the hearing officer’s participation in

traning, management of the hearing process, actud adminidration of any hearings, and a

review of any decisions rendered.

2. Review and analysis of specid education hearing officers decisons.
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a Within 30 cdendar days of receipt of the specia education hearing officer’s decison, the
Virginia Department of Education shdl review the decison rdative to:

(1) Apparent hias to either party;

(2) Correct use of citations;

(3) Readability; and

(4) Other erors, such as incorrect names or conflicting data, but not [#reluding] errors of

law which are reserved for appdlate review.

b. Procedures.

(1) In conducting its internd review, the Virginia Depatment of Education may be

assisted by externa resources.

(2) The Virginia Depatment of Education may inform the hearing officer in writing of
any concerns and may require the hearing officer to issue an eror correction or a
datement of darification.

[©- R.] Nothing in this chapter prohibits or limits rights under other federal [gtatutes laws] or
regulations.

8 VAC 20-80-78. Complaint procedures.

A. The Virginia Depatment of Education mantains and operates a complaint sysem that

provides for the invedigation and issuance of findings regarding violations of the rights of [the
parent—or] parents or children with disabilities. The Superintendent of Public Indruction or his
desgnee is responsble for the operation of the [complaipts complaint] sysem. The sysem has
the following requirements:

B. A complant may be filed by any individud, organization, or an individud from another
date and must:

1. Bein writing[-;]
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2. Be dgned by the complainant[-;]

3. Contain a daement that a locd educationd agency has violaed the Individuds with
Disahilities Education Act (20 USC 88 1400 e seqg.) or these specid education regulations:
and include the facts upon which the complaint is based]-]

4. Address an action that occurred not more than one year prior to the date the complaint is

recaved, unless the Virginia Depatment of Education determines that a longer period is

reasonable  because the violaion is continuing, or the complanant is reguesting

compensatory services for a violation that occurred not more than three years prior to the
date the complaint is received by the Virginia Department of Education-; and]

5. Contain dl relevant documents.

Virginia Depatment of Education shdl initiste an invedtigation to determine whether [erret] the

loca educationa agency is in compliance with

gpplicable law and regulaions: in accordance with the following procedures.

4. 1. Within saven adminigrative busness days of the receipt of a witten—sigred the
complaint, the Superintendent—of—Public—tnstruction—or—desighee Virginia Depatment  of
Education shdl send written notification i—writing to each complainant and LEEA locd
educationd _agency againg which the violation has been aleged, acknowledging receipt of a
complant [with , and shdl send] copies to other appropriate SEA Virginia Depatment of

Education personndl.

[a The notification sent to the loca educationd agency shdl indude:

(1) A copy of the complaint;

(2) An offer of technicad assstance in rexolving the complaint;
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(3) A request that the loca educationa agency submit within 10 business days of receipt
of the letter of natification written documentation that the complaint has been resolved;
and

(4) If the complaint was not resolved, a request that the locd educational agency submit

within 10 budness days of receipt of the letter of notification a written response,

incduding dl requested documentation. A copy of the response, aong with al submitted
documentation, shall Smultaneoudy be sent by the local educationd agency to the
complainant if the complaint was filed by the parent or parents of the child, the student,
or ther atorney. If the complaint was filed by another individua, the loca educationa

agency shdl smultaneoudy send the response and submitted documentation to that

individuad if a rdease Sgned by the parent or parents or sudent who has reached the age
of majority has been provided.

& b.] The notification sent to the complainant [and the locad educationd agency] shdl
provide the complainant [and the loca educationd agency] with an opportunity to submit

additional  information—either—eraly—or—in—wiriting; about the dlegations in the complant,
gther ordly or in writing[—within—10—business—days—of —the receipt—of the letter of
potificstion The Virginia Depatment of Education dhdl edablish a timdine in the
notification letter for submisson of any additiond informaion so as not [to] deay
completing the investigation within the 60 day requlaory timdine].

[b—Fhe—reiification—sent] by—the—SEA—complaint—officer [to—the] LEA [local—educaiional
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5: 2. If areply from the LEEA loca educational agency is not filed with the Superintendent-of
Public—Hastruction—or—designee  Virginia Department of Education within 10 adminisirative

business days of the receipt of the notice, then the Superintendent—ofPublictHastruetion—or
designee Virginia Depatment of Education shal send a second notice to the EEA locd

educationd agency advisng that falure to respond within seven adminigrative business days
of the date of such notice will result in review by the Superintendent of Public Ingtruction or
assistant-superitendent designee for action regarding appropriate sanctions.

& 3. The Virginia Depatment of Education shal review the complaint and reply filed by the

LEA locd educationd agency to determine if further investigation or corrective action needs
to be taken.

a If no further invedigation or action is necessary, then the Superintendent—of—Public
ingtruction—or—designee  Virginia Department of Education shdl notify both partied;] in
writing[;] Stating the grounds for such finding.

b: b. If further investigation is necessary, the Virginia Depatment of Education shdl
conduct an invedtigation of the complant which shdl include a complete review of dl

relevant documentation and may include an independent on-Ste investigetion, if necessary.

c. If the complaint is ds0 the subject of a due process hearing or if it contans multiple

issues of which one or more are part of that due process hearing, the Virginia Department
of Education shdl:

(1) Set asde any part of the complaint that is being addressed in the due process hearing
until the concluson of the hearing; and

(2) Rexnlve any issue in the complaint that is not a pat of the due process hearing

involving the same parties.
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d. If an issue rased in the complaint has previoudy been decided in a due process hearing
involving the same paties, the locd [state—educationad—agency Virginia Depatment of
Education] shdl inform the complanant that the due process hearing decison is binding.

4. During the course of the investigation, the Virginia Department of Education shall:

¢ a Condgder dl facts and issues presented and the gpplicable requirements specified in
law, regulations, or standards.

d: b. Make a determination of compliance or noncompliance [on each issue] based upon the
facts and gpplicable law[, regulations, or dtandards| and notify the partieq;] in writing[;] of
the findings and the bases for such findings.

(1) A time limit of 60 cdendar days shdl be dlowed[;] after the written complaint is

received[;] to carry out the investigation and to resolve the complaint.

(2) An extenson of the 60 cdendar days time limit may occur if exceptiond
circumstances exist with respect to a particular complaint. Both parties to the complaint
will be natified in writing by the Superintendent—of Public—lngtruction—o '
whenever Virginia Depatment of Education of the exceptiond circumstances exis and
specify the extended time limit.

c. Ensure that the Virginia Depatment of Education's find decison is effectivdy
implemented, if needed, through:

(1) Technica assstance activities;

(2) Negotiations, and

(3) Corrective actions to achieve compliance.

e d. Report findings of noncompliance and corresponding recommendeations to the party
desgnated by the Superintendent of Public Ingruction for review, or where appropriate,
directly to the Superintendent of Public Instruction for further action.
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e. Notify the parties in writing
of any needed corrective actions and the specific steps which must be taken by the LEA
locdl educationd agency to bring it into compliance The EEA locd educationad agency
will be given 15 adminigrative busness days from the date of notice of noncompliance to

respond and initiate corrective action.

5. In resolving a complaint in which a falure to provide appropriate sarvices is found, the
Virginia Department of Education must address:

a [How—to—remediate The remediation of] the denid of those sarvices, including, as
appropriate, compensatory services, [the] awarding [of] monetary reimbursement, or other
corrective action appropriate to the needs of the child; and

b. Appropriate future provison of sarvicesfor al children with disabilities.

8—Where D. When the LEA local educational agency develops a plan of action to correct the
violaions, such plan shdl include timelines to correct violaions not to exceed 30 adminidrative

business days unless circumstances warrant otherwise. The plan of action will dso include a

description of al changes contemplated and shdl be subject to gpprovd of the SEA Virginia
Department of Education.

9. E If the LEA locd educational agency does not come into compliance within the period of
time st forth in the natification, then the matter will be referred by to the Superintendent of
Public Indruction or desgnee for an agency review and referral to the Virgina Board of
Education fer-a-hearing, if deemed necessary.

10: F. If the Superintendent of Public Ingtruction, after reasonable rotice and opportunity for a
hearing by the Virgnia Board of Educetion, finds that the LEA locad educationd agency has
faled to comply with gpplicable laws and regulationd;] and determines that compliance cannot

be secured by voluntary means, then he the superintendent shal issue a decison in writing
daing that date and federa funds for the education of children with disgbilities shdl not be




10
11

12
13

14
15
16
17
18
19

20

21

22

23
24
25

Virginia Department of Education Page 207 of 248 10/27/00

Virginia Specid Education Regulaions

made avalable to that LEA locd educationd agency until there is no longer any falure to

comply with the gpplicable law or regulation.

[G. Paties to the complaint procedures shdl have the right to apped the find decison to the
Virginia Department of Education within 30 cdendar days of the issuance of the decison in
accordance with the procedures established by the VirginiaBoard of Education.

G H.] The Virginia Depatment of Education’'s complaint procedures shall be widdy
diseminated to paents and other interested individuds, including parent traning and

information centers, protection and advocacy agencies, independent living centers, and other

appropriate entities.

8VAC 20-80-80. Reguirements—for—establiding Surrogate parent procedures for—LEAs—and
licat . incitutions,

that-the The surrogate parent [represent appointed in accordance with this section represents] the

child in dl matters reaing to:
1. The identification, evauation, or educationa placement of the child; or
2. The provison of afree gppropriate public education to the child.
B. Appointment of surrogate parents.

1. Children [{ages , aged] two to 21, inclusve},] who are suspected of having or determined
to have disahilities—whese—natura—parents—or—guardians—have—alowed—rdatives—or—prival

Hdividualsto-aet-asparentsto-the-child; do not require a surrogate parents- if:

=
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a The naurd paent or parents or guardians [have-dlowed ae dlowing] rdatives or
private individua s to act as a parent;

b. The child is in the custody of the loca department of social services or a licensed child
placing agency],] and termination of parental rights has been granted by a juvenile and
domestic relations didtrict court of competent jurisdiction [pursdapt—to in accordance with]
88 16.1-283, 16.1-277.01[,] or 16.1-277.02 of the Code of Virginia The foster parent for
that child may sarve as the parent [fer of] the child for the purposes of any specid
education proceedings.

C. The child is in the cusody of a locad depatment of socid services or a licensed child
placing agency [,] and a permanent foster care placement order has been entered by a
juvenile and domedtic relations digtrict court of competent jurisdiction [pursdant—to in
accordance with] §863.1-206.1 of the Code of Virginia The permanent foder [parents
parent] named in the order for that child may serve as the parent [for of] the child for the
purposes of any specia education proceedings.

2. A surrogate parent shal be agppointed for a child, jages aged] two to 21, inclusve, who is
suspected of having or determined to have a disability whert

a No parent [or—parents]
parentsor-guardians, as defined in this chapter, can be identified; or

b. The EEA locd educationad agency, after reasonable efforts, cannot discover the lecation
whereabouts of a parent; [er parents|.

[3. A surrogate parent shal be appointed as the educationa representative for a child who
reaches the age of maority if the locd educationa agency has received written notification

that the child is not competent to provide informed consent in accordance with 8 VAC 20-80-
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72 C 3 or C 4 and no family member is avalable to sarve as the child's educaiond
representative.]

determining whether a child needs a surrogate parent.

3: 5. [Eseh The] LEA locd educationd agency shdl establish procedures for assgning a
surrogate parent to an digible child. The surrogate parent shdl be gppointed by the LEA
local educationd agency superintendent or designee.

a The gppointment having been effected, the LEEA locad educationad agency shdl natify in

writing:
(1) The child with a disability [fages , aged] two to 21, inclusive}], as appropriate to the
dissbility;
(2) The surrogate parent-appointee,
(3) The person charged with respongibility for the child; and
(4) The public cugtodia date agency charged with respongbility for the child—when-the
childisaward-of the gate: .
(5) The SEA-
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& b. The surrogate parent shal serve during[;] or for the duration of[;] the school year for

which ke the surrogate parent is gppointed.

(1) When it has been determined that the child requires a differentiated ingtructiond
program as ddinesated in the IEP, the surrogate parent shal be agppointed to serve for the
duration of that-current-doedrent the child' s 1EP.

(2) [Shedid If] a the child [require requires] the services of a surrogate parent during the
summer months, the LEA loca educdiond agency shdl extend the gppointment as
needed, consstent with timelines required by law.

d. c. At the concluson of each school year, fthe] appointment of surrogete parents shal be
renewed or not renewed following areview by the EEA loca educationd agency.

4. 6. Each LEA loca educational agency shdl establish procedures which include conditions
and methods for changing or terminaing the assgnment of a surrogate parent before his that

surrogate parent’s gppointment has expired. Established procedures shdl provide the right to

request a hearing to chalenge the qudifications or termination if the latter occurs prior to the
end of the term of appointment. The assgnment of a surrogate parent may be terminated only

when one or more of the circumstances occur as follows:

a The child reaches the age of mgority [{except—those—persons—who—are—ofthe—age—of
majority—but—who—are-determined—to—be and rights are trandferred to the child or to] legaly
dependent—and [sdbject-to-a-guardianship—or—for—whom| an educationd representative [who
has been| appointed [for_the child] in accordance with the procedures in 8VAC 20-80-72

(2084
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b. The child is found no longer €digible for specid education services {exeept—when
ermination—of—special—education—services-is-being—contested) and the surrogate parent has

consented to the termination of those sarvices,

C. Legd guardianship respengble for the child is transferred to a person who is able to
carry out the role of the parent;

d. [A] The parent or parents, whe-was whose whereabouts were previoudy unknown e
dnavailable, is are now known [er and] available; or

e. The appointed surrogate parent is no longer digible {see—Qudifications—for—Surrogate
Parent™) according to subsection D of this section

C. ldentification and recruitment of surrogate parents.

1. The LEA locd educaiond agency shdl devdop and mantan a lisg of individuds within
its jurisdiction who are qudified to serve as surrogate parents. It may be necessary for LEAs

[the] loca educationd [ageneies agency] to go beyond jurisdictiond limits in generating a

2. Individuds who are not on the LEA loca educational agency lig may be digible to serve

as surrogate parents, subject to the LEAs locad educationd agency’s discretion. In such
gtudions, the needs of the individud child and the avalability of qudified persons who ae
familiar with the child and who would othewise quaify shdl be condderaions in the LEAs

loca educetiond agency’s determintion of surrogete eigibility. Other factors which warrant

the LEA s |ocd educationd agency’s attention are as follows:

a. Congderation of the gppointment of arelative to serve as surrogate parent;

b. Consderation of the appointment of a foster parent who has the knowledge and skills to
represent the child adequatdly;
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c. Congderation of the appointment of a qudified person of the same racid, culturd, [aad
or] linguistic background as the child e j identifi

hai bsabiliy]: and
d. The appropriateness of the child's participation in the sdection of Hs the surrogate

parent.

D. Quadifications of surrogate parents.

1. [Easeh The] LEA locad educationd agency shdl ensure that a person appointed as a

surrogete:
4 a. Has no interest that conflicts with the interest of the child herepresents;

2 b. Has knowledge and skills that ensure adequate representation of the child. The
prospective surrogate parent must have completed an—SEA a local educational agency
goproved training sesson prior to representing the child. Fre Theredfter, the LEA locd

educationd agency shdl provide [annud] traning [at—-tesst—anndaly, as necessary,] for
surrogate parents to ensure that they possess knowledge of specia education and related

savices for children with disgbilities, as wel as knowledge of the legd requirements
necessary to represent the children effectively.

3: C. Is not an employee of a the Virginia Department of Education, or any other publie

agency which isinvolved in the educetion or care of the child;
4 d. Is an adult anreHega-citizen-of-the United- States;, and

5: e. Resdes in the same genera geographic area as the child, whenever possible.

2. A loca educationd agency may sdect as a surrogate a person who is an employee of a

nonpublic agency that only provides noneducationa care for the child and who mests the

above standards.
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3. A person who otherwise qudifies to be a surrogate parent is not an employee of the agency
solely because ke the personis paid by the agency solely to serve as a surrogate parent.
E. Rights of surrogate parents. The surrogate parent, when representing the child's educationd

interest, has the same rights as those accorded to parents [ef-children determined or suspected to
havedissbiities under this chapter].

8 VAC 20-80-90. Loca educationa agency administration and governance.

A. [Each The] locd educationd agency shdl ensure [that] the rights and protections under this
chapter are given to children with disabilities for whom it is respongble, induding children
placed in private schools.

A= B. Plans, applicationd,] and reports.

1. [Esch The] LEA locd educationa agency [is—required—to shdl] prepare and submit to the
appropriate—state—adthority—the—fdlowing  Virginia Depatment of Education, policies and
procedures for the provison of specid education and related services that comply with al
sections of this chapter and other relevant federd and sate [statutes laws] and regulations
and any revisions to the such] policies and procedures [for-the-provision-of-specia—education
and—related—services] Locd school divisons shdl fird submit [these the] policies and
procedures and [the] revisons to [the] policies and procedures to their local school board for
approvd. [State-operated programs, the Virginia School for the Deaf and the Blind a
Staunton, and the Virginia School for the Dedf, the Blind and the Multi-Disabled at Hampton
shal firsd submit the policies and procedures to the date special education advisory

committee for review.] The policies and procedures shdl include:
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the Individuds with Disabilities Education Act (20 USC 881400 et seq.) containing
assurances of compliance in accordance with vareus the reguirements of the Act and the
procedures outlined by the SEA Virginia Department of Education
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b. Progress toward meeting the gods for the performance of children with disabilities [set
forth] in [accordance with] subdivison 10 of 8 VAC 20-80-30 and the comprehensive
sydem of personnd development [setferth] in [accordance with] subdivision 11 of 8 VAC
20-80-30.

3: 2. [Each The] LEA locd educationd agency shdl adso ensure that dl required specid
education fplans—applications—reperts—and—program—evauaions policies and procedures and

the revisions to those palicies and procedures necessary for ensuring a free appropriate public
education to a child] are available for public inspection.

B: C. Pasonnd development. [Each The] LEA locd educationd agency shdl edtablish a
program and procedures for the development and implementation of a comprenensve sysem of
personnel  development which—shal—include that is condgent with the State improvement plan
identified in subdivisons [0 12] and [42 13] of 8 VAC 20-80-30.
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D. Provision of or payment for specia education and related services.

1 If any public noneducationd agency is otherwise obligated under federd or sate law,

regulation, or policy to provide or pay for any sarvices that are aso consdered specia

education or related savices that are necessary for ensuring a free appropriate public
education to children with disabilities, the public non-educationd agency shdl fulfill that
obligation or responghility, ether directly or through contract or other arrangement.

2. If any public non-educationa agency fails to provide or pay for the specid education and

related services described in subdivison 1 of this subsection, the local educationd agency
shdl provide or pay for the sarvices to the child in a timey manner. The locd education

aency may then dam rambursement for the services from the public non-educationa

agency that faled to provide or pay for the sarvices and that agency shdl remburse the locd

educational agency in accordance with the terms of the interagency agreement described in
VAC 20 80 30, subsection 16, of this chapter.]




A W DN PP

15
16

17
18

19
20
21

22
23
24

Virginia Department of Education Page 217 of 248 10/27/00

Virginia Specid Education Regulaions

G: E Locd advisory committee. [Fhere—shal-be—a A] locd advisory committee for specid
education[,] appointed by each loca school board e dhdl] advise the school board through the
divison superintendent. The compostion of the committee shdl include parents of children with
disabilities [and persons with disabilities].

1. Local schoal divison personnd shdl serve only as consultants to the committee.
2. Thefunctions of the locd advisory committee shdl be asfollows:
a Adviee the locd school divison of unmet needs in the education of children with
disabilities,
b. Asss the locad school divison in the formulaion and development of leng-rangeplans
igned—to—provide—needed—educational—sensices—fo hildren plans for  improving
performance of [students children] with disabilities [specified in subsection B 1 b of this
section|;

c. Paticipae in the devdopment of priorities and drategies for meeting the identified
needs of children with disabilities;

d. Submit periodic reports and recommendations regarding the education of children with
disghilities to the divison superintendert for transmission to the local school board; [and)]

e Assg the locd school divison in interpreting plans to the community for mesting the
specid needs of children with disabilities for educationa serviced-; and

f. Review the policies and procedures for the provison of specid education and related
savices prior to submisson to the locd school board and the Virginia Department of

Educstion.]
3. Public notice shdl be published annudly liging the names of committee members and

including a description of ways in which interested parties may express ther views to the

committee.
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4. Committee meetings shdl be held at least quarterly and shdl be open to the public.

D: F. Regiond [specid education] programs.

1. [Where If] it becomes necessry for locd school divisons to develop regiond [er
cooperative] programs to serve ther children with disailiies resding  within _ther
jurisdiction, such regional programs shal be provided in accordance with [the] least
redirictive environment requirements specified in 8 VAC 20-80-64.

2. [Where If] LEAs locd sthool divisons elect to participate in an gpproved regiond
program for the provison of gpecia education and related services for certain children with
dissbilities, a joint board shal be edtablished to manage and control the jointly owned or
operated program, center[,] or school. Establishment of the joint board[;] and adminigtration
of the jointly [owned and] operated program shal be conducted in accordance with the
Virginia Board of Education regulations governing such programs.

4. 3. Each joint board shdl appoint a qudified director who shdl be the adminigrative head
of the [cooperative—unit regiond program|. The director shdl be responsble for the

adminigration of programs and services which are gpproved by the [geverniag—bedy joint
board].
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G. Transition from infant and toddler programs to early childhood specia education programs.

1. Children [who are] participaing in ealy intervention programs [assisted] under Part C of
[{BEA; the Individuds with Disabilities Education Act (20 USC §§ 1400 et seq.)] and who
will participate in preschool programs [assisted] under Part B [efHDEA;] shdl be afforded a
smooth and effective trangtion to [these the] preschool programs in a manner consigent with

the Virginialead agency’s Part C early intervention policies and procedures.

2. The loca [educational—agency] school divison shdl paticipae in trandtion planning
conferences when notified by the desgnated locd Pat C ealy intervention agency, in
accordance with 34 CFR & 303.148(b).

H. Programs for children with disahilitiesin regiond or locd jals.

1. Each locd school divison with a regiond or locd jal in its jurisdicion shdl be
responsble for the provison of specid education and related services to dl digible children

with disghilities [incarcerated in the jail for more than 10 days].

2. Each locd [educational—ageney school divison] with a regiond or locd jal in its
jurigdiction shdl edablish an interagency agreement with the sheriff or jal adminigrator
responsible for the regona or locad jal. The interagency agreement shdl address daffing
and security issues associated with the provison of specid education and related services in

the jall. A copy of this agreement shal be submitted with the policy and procedures specified
in subsaction A of this section.

PART IV.
FUNDING.
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A. Each locd edueationd—ageney school divison and state-operated program [paust shdl]

maintain current policies and procedures and supporting documentation to  demondrate

compliance with the Virginia Board of Education regulations governing the provison of specid

education and rdated sarvices, licensure and accreditation. Changes to the loca policies and

procedures and supporting documentation shall be submitted upon amendment or revison.
Changes [will shdl] be made as determined by locd need; as a result of changes in sate or
federd laws or regulations, [ef] as a result of required corrective action; or as a result of
decisons reached in adminisrative proceedings], [court—cases judicid determinations], or other

findings of noncompliance.

4. B. All disbursement is subject to the avalability of funds In the event of insufficient date
funds, disbursement may be prorated pursuant to provisions of the Virginia Appropriation Act.

8 VAC 20-80-110. State funds for locad school divisons.

A. Stae funds to asss loca school divisons with the cost of providing specid education and
related services for children with disabilities [are shal be] provided through the SEA’s Virginia
Department of Education’s appropriation as felews: provided in this section.

Z: B. Children with disabilities enrolled in programs operated by aloca school board:

a—bay 1. Public school programs. In addition to the funds received for each pupil from
[state] basic ad, LEAs locd schodl divisons [will shdl] recelve payment to support the State
share of the number of speciad education teachers and aides paraprofessonds required by the
Standards of Quality [(§§ 22.1-253.13:1 et seq.)].
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b 2.

avalable—to] local [educational—agencies school divisons shdl receive funds] to assst with

the cos of educaiing sudents who are temporaily confined for medicd or psychologica

reasons. Such students may continue to be counted in the average dailly membership (ADM)
while receiving homebound ingruction. In addition, coss will be rembursed based on the

composite index, the hourly rate paid to homebound teachers by the local educationd
agency, and the number of indructiond hours ddivered. Reimbursement will be made in the

vear following ddivery of ingruction.

e 3. Transportation. Local [eduecationa—agencies school divisons| that transport children
with disabilities, jages aged] two to 21, inclusve, transperted on approved school buses or on
public trangt buses to public schools or gpproved private schools, pursuant to their 1EPS, are
funded rembursed in accordance with pupil transportation regulations (8 VAC 20-70-10 et

seq.).
2: C. Children with disabilities enrolled in regiond specia education programs.

a 1. Rembursement is avalable for a portion of the tuition costs based on the locd
composite index computed at-606% as gpecified by the Virginia Appropriation Act. Rates will

be approved following procedures established by the Virginia Board of Education. Regiond
gpecid education programs operated by a joint board—er—fer LEAs locd—school—divisons
operating_a. resiclential_procram_accepling _digible_chilcren_with_disabilities_from_other_loca
school-divisens and the Woodrow Wilson Rehabilitation Center are digible to [participate-in
this—program recaive rembursement]. Reimbursement is avalable to programs offering

sarvices to children who have one or more of the following disshilities:

(DA a. Severe andprofound disahility;
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&-A-sexrteus b. Emationd disturbance;
3) c. Autigm;

) d. Multiple disabilities;

(5) e. Degfness;

{6)-A f. Hearing impairment, including desfness;

A g. Deaf-blindness, or
(8)-A h. Traumatic brain injury.

b: 2. Such reimbursement shdl be in lieu of the [dtate] per pupil basic [eperation—cost—and
other—state] ad otherwise available for each child. Decisens—+egarding—the-determination—of

D. Children with dissbilities receiving specid education and related services in regiond or
locd jals Loca school divisons will be reimbursed for the indructiond cods of providing
required specid education and relaied services to children with dissbilities in regiond or loca
jals

3: E. Funds under the Comprehensive Services Act for At-Risk Y outh and Families.

1. Funds are available under the Comprehensive Services Act to support:
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a The cost of special education and rdaed sarvices for children with disabilities whose

| EPs specify private day or private resdentid placement;

b. The cost of cetan non-specid education sarvices for children with disabilities whose

Comprehensive Sarvices Act team identifies that such sarvices are necessary to maintain

the child in a less redrictive special education setting, in accordance with Comprehensve

Sarvices Act requirements, and

c. The cost of specid education and related sarvices for children with disabilities who are

placed by a Comprehendve Savices Act team in a privae resdentid placement for non-

educationa reasons.]

[& 2] Locd school divisons shdl be responsble for payment of trangportation expenses
associated with implementing the child' s 1EP.

[b: 3.] Comprehensve Services Act reimbursement requirements shal be goplicable.

b: [2 4.] When a parent unilateraly places a child with a disgbility in an gpproved private
nonsectarian school for children with disabilities, the EEA locd school divison shdl not be
reponsble for the cost of the placement. If a hearing officer er—revieaing—officer or court
determines that such placement, rather than the IEP proposed by the LEA loca school
divison, is appropriate and no gpped is perfected from that decison, the LEA loca school

divison is responsble for placement and funds are avalable under the Comprehensve
Services Act to support the [state-s-share-of| costs.
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4. F. Rambursement for educating children with disgbilities plased—A recaving foster care or
noncustodial foster care across geographic boundaries and educated in the loca school divison
ghdl be made in accordance with procedures established by the SEA Virginia Depatment of
Education

8 VAC 20-80-120. Federal funds.

A. Federd funds are avalable under Pat B of PublicLan94-142- as amended, 200USC
881411 et-seq; the Individuds with Disabilities Education Act, [(]20 USC 88 1400 et seq.[)], to
asSg locd scheol—divisons educationd  agencies with the excess cost of providing specid
education and related services for to digible children with dissbilities ages-tweo—to-21—irclusive.
The appheetmn—ter—saeh—tunds—s—sabmﬂed locd educdtional agency mugt submit_an _annud
application to the Virginia Department of
Education describing the use of such funds.

B. In order to qualify for Pat B funds, a LEA loca [edueationalageney school divison must
goend as much in sate and locad funds on eleqqematy children with disgbilities as on dementary
nondissbled childre Ht
nondisabled-chitdren without disahilities.

C. Pat B funds may not be used to supplant state and loca expenditures for special education
and related services, and shdl not be used to reduce the level of expenditures for the education of
children with disabilities made by the loca edueationd ageney school divison from the loca
funds below the level of those expenditures for the preceding year, except under certain
conditions specified under the Individuas with Dissbilities Education Act (20 USC 88 1400 et
seq.).

D. The entitlement amount of Pat B funds determined to be avalable for each LEA |
educational agency [+s ghdl be] based upon the
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December—1—of theprior—year formula gpecified under the Individuds with Disabilities Education
Act (20 USC 88 1400 et seq.).

E. A locd educationd agency may use Pat B funds to implement a schoolwide program under

§ 1114 of the Improving Americas School Act (Title 1) (20 USC 88 1001 et seq.), but the
amount of Pat B funds used in any fiscd year shdl not exceed [()] the amount of totd Part B
funds received that year, divided by the number of children with disabilities in the jurisdiction,
and multiplied by [¢)] the number of children with disabilities paticipating in the schoolwide
program. Part B funds used for this purpose are not subject to other Part B funding reguirements,
but the locd educationd agency must ensure that dl children with disgbilities in schoolwide

program schools;

1. Receive sarvices in accordance with a properly developed |EP; and

2. Are afforded dl of the rights and services quaranteed to children with disabilities under the
Individuals with Disabilities Education Act (20 USC 88 1400 et s2q.).

F. [Permissveuseof funds| Children without disabilities may bendfit from the expenditure of
Pat B funds when specid education and rdated savices and supplementary aids and savices

are provided in a regular class or other education-rdaed setting to a child with a disability in
accordance with the |EP of the child.

[G. A locd educationd agency may not use more than five percent of the money it receives
under Part B of the Individuals with Disabilities Education Act (20 USC §§ 1400 et seq.) for any
fiscd year to develop and implement a coordinated services system designed to improve results
for_children and families, induding children with disgbilities and their families The conditions
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specified by the Individuas with Disshilities Education Act (20 USC §§ 1400 et seq) shall
apply.

G: H.] If _the Virginia Depatment of Education determines that a locd school divison is
adequately providing a free appropriste public education to dl children with disabilities resding
in the area served by that school divison with gate and locd funds, the department may
redlocate any portion of the funds under Pat B of the Individuas with Disabilities Education
Act (20 USC 88 1400 et seq.) that are not needed by the school divison to provide a free and
appropriate public education to other school divisons in the date that are not adequately

providing specid education and rdaed sarvices to dl children with disabilities redding in the

areas they sarve.

[H- 1] In any fiscd year in which the percentage increase in the da€'s Pat B dlocation
exceeds the rate of inflation, a portion as defined by the federd regulations of the sa€'s grant

must be awarded to the local educationd agency to asss them in providing direct services and in
making sysemic change to improve reaults for children with disdhilities The [gate Virgnia
Depatment of Education] may establish priorities in_awarding these subgrants competitively or
on atargeted basis.

8 VAC 20-80-130. Funds fer to assigt with the education of children with disabilities resding in

State-operated programs.

1. A. [Children—in—gate State] mentd hedth faciliies State funds for specid education and
related—services for children in date mentd hedth faciliies are gppropriated to the Virginia
Depatment of Education. Locd funds for such education shdl be an amount equd to the
required local per pupil expenditure for the period during which a locd school divison has a
child in reddence & a dae mentad hedth facility. Such amount shdl be trandferred by the
Virginia Department of Education from the loca school divison's basic ad funds [to the mentdl
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hedth fadlities. Federd funds are available under the provisons of Public—taw—89-313—as

amended,—20UJSC—85236—et—seq the Individuds with Disabilities Education Act (20 USC
88 1400 et seq.).

2 B. [Children-in—gtiate State] training centers for the mentdly retarded. State funds for specid
education and related services for children with disabilities in dtae training centers for the
mentally retarded are gppropriated to the Department of Mental Hedth, Menta Retardation and
Substance Abuse Services. Locd funds for such education shdl be an amount equd to the

required local per pupil expenditure for the period during which a locd school divison has a
child in resdence a a date mentd retardation facility. Such amount shal be trandferred by the
Virgnia Depatment of Education from the locd school divison's basc ad funds [to the
centers]. Federal funds are available under the provisons of PublicLaw-89-313,-as-amended 20
USC-88-236-et-seq the Individuds with Disahilities Education Act (20 USC 88 1400 et seq.).

3: C. [Children—in—state State] specidized children’'s hospitds. State funds are—previded for
gpeciad education and related services in—the-special—education—appropration are appropriated to
the Virginia Depatment of Education Federal funds are available under the provisions of Publie

Law-89-313 —as-amended—20-USC-88-236-et-seg- the Individuds with Disabilities Education Act
(20 USC 88 1400 et seq.).

4. D. [Children—n] Woodrow Wilson Rehabilitation Center. State funds for special education
and—related—services for  children are  derived—from—the—special—education—appropriati
appropriaied to the Virginia Department of Education Federd funds are available under the
i t—seq the Individuds with

provisons of R ; ;
Disabilities Education Act (20 USC 88 1400 et seq.).

5. E [Chidren—in—regiond Regiona and locd] juvenile detention homes. State funds for
specidl education sarvices are availablefrom-the speciad—education—appropriation appropriated to
the Virginia Department of Educeation
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6. F. State-operated diagnodtic dlinics Sae funds for the employment of educationd
consultants assgned to child development and other specidty clinics operated by the date
Depatment of Hedth are derivedfrom—the-special—education—appropriation appropriated to the
Virginia Department of Education

+ G. Virginia Department of Correctiond Education. State funds for the education of children,
including children with disabilities, are appropristed to the Virginia Department of Correctiona
Education for the education of dl children resding in date eperated adult or juvenile
correctiona facilities and juveniles committed to the Department of Juvenile Judtice and placed
in_a private facility under contract with the Depatment of Juvenile Judice. Federd funds are

avalable under the provisons of P
Individuas with Disabilities Education Act (20 USC 8§ 1400 et seq.).

t-seq the

[H. Virginia School for the Deaf and the Blind a Staunton, and the Virginia Schoal for the
Dedf, Blind and Multi-Disabled at Hampton. State funds are appropristed directly to these
schools to operate day and residentia special education programs for children placed by locd
school divisons.  Locd funds for the education of children a the schools shdl be the amount
equa to the loca per pupil expenditure for the period in which the child is a resdent of the
school.  Such amount shall be trandferred by the Virginia Department of Educetion from the
loca school divison's basic aid funds to the schools]

8 VAC 20-80-140. Funding, withholding, and recovery of funds.

A. The SEA Virginia Depatment of Education shal disburse funds to L£EAs locd educationd
agencies for the education of children with disabilities [fages, aged] two to 21, inclusvel),] when
they provide documentation of compliance with state and federal laws and regulations.

B. [Where If] documentation of compliance is not submitted or is inadequate, the
Superintendent of Public Ingruction shdl notify the LEEA loca educationa agency that state and

federd funds will not be avaladble for rembursement for specid education programs and

sarvices.
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1. The notification shdl include the substance of the aleged violaion, and the LEA locd
educationd agency shdl be given an opportunity to submit awritten response; and

2. The LEEA locd educationd agency shdl have the right to goped to the Virginia Board of
Education under 8 VAC 20-80-150 ef-thispart.

C. If the Superintendent of Public Ingtruction, after reasonable notice and opportunity for a
hearing under 8 VAC 20-80-150 efthisart, finds that an—LEA a loca educational agency has
faled to comply with the Beard—of—Education dae and federd laws and regulations and
determines that compliance cannot be secured by voluntary means, then the superiatendent
Superintendent shdl issue a decison in writing dating that date and federd funds for the
education of digible children with disgbilities shdl not be made avalable to that LEA locd
educationd _agency until it complies with the Beard—of—Education daie and federd laws and
regulations.

D. Mhere If] there is evidence that a child has been erroneoudy classfied and thereby counted
as digible for sate and federd specid education funds and such evidence is chalenged by the
LEA |oca educationa agency, the foregoing due process procedures shdl apply.

E. [Where If] it is determined that such funds have been erroneoudy clamed, the SEA
Virginia Depatment of Education shdl hill the £EA local educational agency for the amount of

funds improperly received
following—year [and withhold an equad amount of date or federd funds for the following year if
not repaid by the local educationd agency].

8 VAC 20-80-150. Apped of adminigtrative decison regarding funding.

A. The SEA Virginia Depatment of [Edueation Education’s] recommendation to disapprove

EA—annual—special—edueation—plan/repor—and—funding—applications  locd  digibility  for
funding under Individuds with Disdbilities Education Act (20 USC 881400 et seq.) er, to
withhold [specid—education dtate and federa] funds [for gpecia education and related serviced,
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or to disgpprove rates set for the regiond specid education programs may be appeded by an
LEA alocd educationa agency.
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B. The procedures for the gpped of adminigrative decisons are asfollows:

1. The EEA locd educationd agency must requestf;] in writing[;] a hearing by the SEA
Virginia Depatment of Education within 30 administrative-werking busness days from the
receipt of notification from the Superintendent of Public Ingtruction;

2. Within 10 adminigrative-werking busness days from the date of request for a hearing, the
Superintendent of Public Indruction shdl notify the EEA locad educationd agency in writing
of the date, time],] and location of the hearing;

3. The hearing shdl transpire be conducted within 15 adminigrative-werking business days
from the date of natification;

4. The hearing beard shdl be eomposed—of—thefollowing—persons conducted by an
independent _hearing officer _appointed from a lig mantaned by the Supreme Court of
Virginig

5. Witnesses and attorneys may be present and testify for the SEA Virginia Depatment of
Education or the LEA loca educational agency;

6. A written or eectronic verbatim record shdl be kept of dl proceedings of the hearing;
7. The hearing beard officar shdl review dl pertinent evidence presented and shal make-a

beation—which—-will render a decison based on the
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preponderance of evidence presented at the hearing and [on]_applicable sate and federd law;

the hearing, the hearing officer shal issue a written ruling, incdluding findings of fact and

reasons for the findings;

9. The decison made by the hearing officer [is shdl be] fina unless an apped is requested by
alocd educationd agency;

10. If the Virginia Depatment of Education does not rescind its find action after a review
under this subsection, the applicant may apped to the U.S. Secretary of Education under the
provisions of the Education Depatment Generd Adminidrative Regulations, and

11. Notice of apped [mus shdl] be filed within 30 busness days after the locd educationd
agency has been notified by the Virginia Depatment of Education of the results of the
hearing.

8 VAC 20-80-152. Use of public and private insurance.

A. Children with disabilities who are covered by public insurance.

1. A locd educationd agency may use [the] Medicad or other public insurance bendfits

programs in which a child paticipates to provide or pay for services reguired under this

chapter and as permitted under the public insurance program, except as provided in
subsection A 2 of this section].

2. With regard to services required to provide a free appropriate public education to an
digible child with adisability, aloca educationd agency:

a May not require the parent or parents to sgn up for or enroll in public insurance

programs in order for their child to receive afree appropriate public education;
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b. May not require the parent or parents to incur any out-of-pocket expensd|,] such as the

payment of a deductible or co-pay amount incurred in filing a dam for sarvices provided

pursuant to this section, but in accordance with subsection C of this section] may pay the

cost that the parent or parents otherwise would be required to pay; and

c. May not use a child's benefits under a public insurance program if that use would:

(1) Decrease available lifelime coverage or any other insured benefit;

(2) Reallt in the family's paying for sarvices that woud otherwise be covered by the

public insurance program and that are required for the child outsde of the time the child
isin schoal;

(3) Increase premiums or lead to the discontinuation of insurance; or

(4) Rik loss of dighility for home ard community-based waivers, based on aggregate
hedth-related expenditures.

B. Children with disabilities who are covered by private insurance.

1. With regard to services required to provide a free appropriate public education to an
digible child under this part chapter, a loca educational agency may access a parent’s [er

parents-] private insurance proceeds only if the parent [er—parentsprovide provides| informed
consent as defined by this chapter.

2. Each time the locad educationa agency proposes to access [the a] parent’s [er—parents |
private insurance proceeds, it must:

a Obtain informed parental consent; and

b. Inform the parent [er—parents] that [ther the] refusd to permit the locd educationd
agency to access [their his or her] private insurance does not relieve the loca educationd

agency of its responghility to ensure that al required services are provided a no cos to the

parent or parents.
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[C. Use of Part B funds.

1. If alocd educationad agency is unable to obtain parental consent to use the parent’s private

insurance, or public insurance when the parent would incur a cost for a Specified service

required under this chapter to ensure a full appropriate public education, the local educationd
agency may use its Part B funds under the Individuds with Disabilities Education Act (20
USC 8§ 1400 et seq.) to pay for the service.

2. To avaid financid cost to a parent who otherwise would consent t0 use private insurance,

or public insurance if the parent would incur a cod, the locd educationa agency may use its

Pat B funds to pay the cods the parent othewise would have to pay to use the parent’s

insurance (e.q., deductible or co-pay anounts).]

[&: D.] Proceeds from public or private insurance.

1. Proceeds from public or private insurance will not be trested as programn income for

purposes of the Education Department Generd Administrative Regulations.

2. If a locad educationd agency spends reimbursements from federd funds (e.q., Medicaid)
for_sarvices under this [part chapter], those funds will rot be considered state or loca funds

for purposes of the maintenance of effort provisons.

[B: E] Nothing in this [part chapter] should be construed to dter the requirements imposed on
a date Medicad agency{;] or any other agency adminisering a public insurance program by
federa [gatdte law], reguldtions[,] or policy under Title XIX[;] or Title XXI of the Socid
Security Act, or any other public insurance program.

8 VAC 20-80-155. Attorneys fees.

A. In any action or proceeding brought under [8MAGC—20-80-76; the Individuds with
Disdhilities Education Act (20 USC §§ 1415)] the court[;] in its discretion;] may award
reasonable attorneys fees as part of the codts to the parent or parents of a child with a disability
who isthe prevailing party.
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1. Funds under Part B [efthe-Act] may not be used to pay attorneys fees or costs of a party
related to an action or proceeding under [Section 1415 and] subpart E of the Individuds with
Disahilities Education Act (20 USC §§ 1400 et seq.).

2. This section does not preclude a locd educationd agency from using funds under the
Individuas with Disabilities Education Act (20 USC 881400 et seg.) for conducting an
action or proceeding under 8-\ AC-20-80-76 Section 1415 of the Act.

B. A court [awards shdl award] reasonable attorneys fees under [8MV-AC20-80-76 Section
1415 of the Act] condstent with the following:

1. Determination of amount of attorneys fees. Fees awarded under [8MAC20-80-76 Section
1415 of the Act] must be based on rates prevaling in the community in which the action or

proceeding arose for the kind and qudity of sarvices furnished. No bonus or multiplier may
be usad in calculating the fees awarded under this subsection.

2. Prohibition of attorneys fees and related codts for certain services.

a Attorneys fees may not be awarded and related costs may not be rembursed in any
action or proceeding under [8MAC 20-80-76 Section 1415 of the Act] for services
performed subseguent to the time of awritten offer of settlement to a parent or parentsif:

(1) The offer is made within the time prescribed by Rule 68 of the Fedard Rules of Civil
Procedure or, in the case of an adminidrative proceeding, a any time more than 10
[cadendar] days before the proceeding begins,

(2) The offer is not accepted within 10 [calendar] days; and

(3) The court or administrative hearing officer finds that the rdief findly obtaned by the
parent or parents is not more favorable to the parent or parents than the offer of

ttlement.

b. Attorneys fees may not be awarded rdaing to any medting of the |EP team unless the

meeting is convened as a result of an adminisrative proceeding or judicid action, or for a
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mediation described in this chapter that is conducted prior to the filing of a request for due
process under this chapter.

3. Exception to prohibition on atorneys fees and related costs. Notwithsanding subdivison
2 of this subsection, an award of attorneys fees and rdlated costs may be made to a parent or

paents who are the prevailing paty and who [was were] subdtantidly judtified in rgecting
the settlement offer.

4. Reduction of amount of attorneys fees. Except as provided in subdivison 5 of this

subsection, the court reduces, accordingly, the amount of the attorneys fees awarded under
this chapter, if the court finds that:

a The paent or parents, during the course of the action or proceeding, unreasonably

protracted the fina resolution of the controversy;

b. The amount of the attorneys fees othewise authorized to be awarded unreasonably

exceeds the hourly rae prevaling in the community for smilar sarvices by atorneys of

reasonably comparable skill, reputation, and experience;

c. The time spent and legd sarvices furnished were excessve conddering the nature of the
action or proceeding; or

d. The atorney representing the parent or parents did not provide to the [schooldistrict

loca educationad agency] the appropriate information in the notice to request adue process
[eomphant hearing] in accordance with this chapter.

5. Exception to reduction in amount of attorneys fees The provisons of subdivison 4 of
this subsection do not apply in any action or proceeding if the court finds that the date or
locd educetional agency unreasonably protracted the find resolution of the action or
proceeding or there was a violaion of [Section 1415 of] the Individuds with Disailities
Education Act (20 USC 88 1400 et seq.).
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PART V.
ADDITIONAL RESPONSIBILITIES OF STATE BOARDS, AGENCIES, AND
INSTITUTIONS FOR EDUCATION AND TRAINING OF CHILDREN WITH DISABILITIES
IN RESIDENCE OR CUSTODY .

8 VAC 20-80-160. Previson—of—specid—education—to Additiond responghilities of date boards,
agencies, and inditutions for education and training of children with disabilities in resdence or

custodly.

A. Provision of education to children with disahilities in resdence or custody.

1. Each dae board, agency, and inditution having children with disabilities in resdence or
custody shall provide education pursuant to standards, policies and procedures established by
the Virgnia Board of Education [ard atteast which] is comparable to that [which-would-bel
provided to [saeh] childrenwith disabilities in the public school sysem

a_ The Depatment of Correctional Educetion shdl edablish and maintain schools for
persons committed to the date, regional or loca correctiona facilities operated by the
Depatment of Corrections and the Department of Juvenile Juslice and for persons
committed to [the] Depatment of Juvenile Judice and placed in a private facility under
contract with the Department of Juvenile Justice.

b. The Superintendent of Public Ingsruction shal approve the education programs at the
Virginia [Schoels School for the Deaf and the Blind at Staunton and the Virginia School
for the Dedf, Blind and Multi-Disabled at Hampton).

C. The Depatment of Mentd Hedth, Mentd Retardation and Substance Abuse Services
has responshility for providing the education and traning to children with mentd

retardation in reddence in its inditutions. The Virginia Board of Education shdl supervise
the education and ftraining provided to school-age residents in state menta retardation

facilities



AN

© 00 N O

10

11
12
13

14
15
16
17
18
19
20

21

22
23

24
25

Virginia Department of Education Page 237 of 248 10/27/00

Virginia Specid Education Regulaions

d. The Virginia Board of Education shdl provide for and direct the education of school age
resdents in sate mentd hedth fadilities in cooperation with the Depatment of Mentd
Hedth, Mental Retardation and Substance Abuse Services.

e. The Virginia Board of Education shdl prepare and supervise the education and training
provided to children in regiona and locd detention homes.

f. The Virginia Board of Education shal supervise the evaudion, educaion,] and training
provided to school-age children by the Virginia Department of Hedth and to school-age
children in the [ehHd's] teaching hospitals associated with the Medica College of Hampton
Roads, [Fhe the] Medicd Cdllege of Virginia Hospitds, and the Universty of Virginia
Hospitals.

2. The procedures outlined in

chapter—{(8VAC—20-80-40—et—seg) 8VAC 20-80-90 are gpplicable to each state board,
agency[,] and inditution having children with disabilitiesin resdence and custody.

8VAGC-20-80-170: B. Annud [program| plan. Each date board, agency, and inditution having
responghbility for providing such education ad traning shdl submit annudly to the SEA
Virginia Depatment of Education for approva by the Virginia Board of Education its program
plan for the education and traning for children with disabilities in resdence or cudody. This

program plan, to be submitted by the date and in the manner specified by the Virginia Board of
Education, shdl include the provisons and assurances as specified in 8 VAC 20-80-90 ef-this
chapter. In addition, the program plan shal include the following:

1. The educationd objectives of the state board, agency, or inditution;

2. Srategies for achieving the educationa objectives, including an organized program for
daff development;

3. A sysem of communication between educationd and other personnd, including treatment

and residentid care staff, to ensure coordination of program objectives,



A W DN PP

ol

10

11

12
13

14
15
16
17

18
19
20

21
22

23
24
25

Virginia Department of Education Page 238 of 248 10/27/00

Virginia Specid Education Regulaions

4. A sysem of communication to [assdre ensure] sarvice continuity in the trangtion of the
dudent into and out of the educationa program of the facility, and, where applicable, the
requirements for re-enrollment of juveniles committed to the Depatment of Juvenile Judice,

as provided for in the Code of Virginia;

5. An assessment plan for determining the extent to which the objectives have been achieved
including, where practicable, follow-up studies of former students to assst in annua program
evauaion;

6. A sysem of communication between the date board, agency, or inditution and its
employees, whereby the views of dl educationd employees may be received in an orderly
and condructive manner [#-matters-of-coneernto-ther;

7. A cooperatively developed procedure for the evaluation of educationa personnel;

8. The grievance procedures regarding educationd personnd as prescribed by the state or the
appropriate loca agency or board;

9. A comprehensve sysem of personne development to include the ir-serviee training of
generd and gpecid  education indructiond  and  personnd, support personnd, and
pargprofessonds related i | i j ; i
required under 8 VAC 20-80-30;

10. At least 51/2 hours of education/training per school day or 27-1/2 hours per school week
[ig] avalddle for each Student to—implement-histHER to implement the sudent’s IEP 11-A
. . ot n

[a] _If astudent whese has amedicd or physicd condition that requires modification of the
school schedule, awaiver statement shall be placed on file.

[b.] This waver daement shdl document the physcd or mentd condition of the
individud sudent which requires Sgnificant modification of this schedule, and [there—shall
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other—personne—as—fellows pasonnd from the following fadities shdl file dtatements of
concurrencel:

(1) The atending physician - the Depatment for Menta Hedth, Mentd Retardation and

Substance Abuse Sarvicesfadilities;

(2 The centrd review committee, inditute review committee or Department of Juvenile
Judtice physcian or psychologigt for medica or psychologicd conditions, with a waver
sgned by the Depatment of Juvenile Judice security daff or designee for safety or
Security conditions, - the Department of Correctional Education;

(3) The phydcian, daffing committee or principd - the Virginia School for the Desf and
the Blind & Staunton and the Virginia School for the Dedf, the Blind, and the Multi-
Disabled at Hampton;

(4) The center counsdor upon recommendation of the saffing committee - \Woodrow
Wilson Rehabilitation Center;




~N o o1 bW

(o]

10

11
12
13
14

15
16

17
18

19

20
21

22
23

Virginia Department of Education Page 240 of 248 10/27/00

Virginia Specid Education Regulaions

(5) The attending physcian - date medicd fadilities;

(6) The detention superintendent or designee - juvenile detention homesl]

12, 11. [Ecch-gate-schoolfor-the-desfand-the-blind The Virginia School for the Deaf and the
Blind a Staunton and the Virginia School for the Dedf, Blind and Multi-Disabled at
Hampton] shdl provide [for each age group of children] a planned dormitory and a

dudent-life program [fer—each—age—grodp—et—children], induding socid and daly living skills,
recreation, and culturd activities.

8VAC20-80-180- C. Staff and fadility.

A- 1. Each dae board, agency or inditution shal assgn personnd to the educationd

program as follows:.

L a Adminidgrative, supervisory, indructiond, support and ancillary personnd holding
vaid professond licenses, cetificates and endorsements as gppropriate in the area of
assignment (nationd standards may agpply in the absence of date licensure or certification
requirements).

2 b. Additiond education personnd to provide required related services as dedineated in
the child' s I1EP.

3—Feacheraids—must c. Trained and supervised paraprofessonas who shal [be-high-scheel
graduates have earned a high school diploma] or equivaent.

B: 2. Each dtate board, agency or indtitution shal gaff the educationd program as follows:

L a A principa, supervisor, education director[,] or lead teacher for the educationd
program provided at each school or ingtitution, except for juvenile detention homes,

2 b. Indructiond personnd aufficient to maintan pupil-teacher ratios not to exceed the
falowing:
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a—Serous (1) Emotiond disturbance - one teacher for every eight children or one teacher
and one aide paraprofessional for every 10 children;

b: (2) Heaing imparment/[deafress deaf] - one teacher for every seven children with one
aide pargprofessona for every three classsoom teachers, a the Virginia [Seheels School
for the Dedf and the Blind a Staunton and the Virginia Schoaol for the Dedf, the Blind and
the Multi-Disabled at Hampton| - one teacher for every eight children or one tescher and

one paraprofessiond for every 10 children;

& (3) Menta retardation - one teacher and one aide pargprofessond for every 10
children;

e (4) Severe and—prefound disbility - one teacher and one aide pargprofessiona for
every sx children or one teacher and two aides paraprofessonds for every 10 children;

e (5 Visd imparmet - one teacher for every seven children [with and] one aide

paraprofessiona for every three classroom teachers;

£ (6) Other hedth impairment - one teacher for every eight children or one teacher and
one aide paraprofessiond for every 10 children;

g (7) Orthopedic impairment - one teacher for every eight children or one teacher and
one aide paraprofessond for every 10 children;

h: (8) Spedific learning dissbility - one teacher for every eight children or one teacher and
one aide paraprofessiona for every 10 children;

k (9) Multiple dissbilities or deaf-blindness - one teacher and one aide paraprofessona
for every dx dudents or one teacher and two aides pargprofessonds for every 10
students;

F (10) Autism - one teacher for every dx dudents or one teacher and one aide

paraprofessiona for every eight students;
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[(11) Traumaic bran injury — sudents may be placed in any program, according to the
student’s 1EP}]

k [E&Y (12)] Depatment of Correctional Education - no greater than an average of one
teacher and one aide paraprofessiona for every 10 children;

L [E2) (13)] Woodrow Wilson Rehabilitetion Center - no greater than an average of one
teacher for every 10 children;

Appropriation-Act Where-one teacher for every tweave beds, based on the bed capacity of

the fadility. If the number of students exceeds the bed capacity then the ratio shal be one
teacher for every twelve students based on the average daily attendance from the previous

school year. If] unusud or extenuaing circumdances exid, the agency may agpply to the
Superintendent of Public Indruction for an exception to the ratio requirements. Such
requests shal be supported by sufficient judtification.

G. 3. Each facility shdl have available adequate and appropriate classroom space, mithin-the
avalable—resources—of the ageney—housing—the—education—program—Each—education—program
shall—have—access—to] a libray, and indructiond maerids and supplies to meet the
educational needs of the children.

PART VI.
COMPLIANCE WITH § 504 OF THE REHABILITATION ACT OF 1973, ASAMENDED.

8VAC 20-80-190. Public—elementary—or—secondary—programs Compliance with 8504 of the
Rehabilitation Act of 1973, as amended.
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sarvices to persons of school age, the Virginia School for the Deaf and the Blind at Staunton, and
the Virginia Schooal for the Dedf, Blind, and Multi-Disabled at Hampton] shal:

1. [Dwdep]m—mdmdud&ed—ed&ﬁempmgm[a;@#epeaeh—gudied[pe@nwm]g

amendments—{(29-USC-88 701 et-—seg)—and Provide a free appropriate public education to
each qudified person with a disability of school age and provide procedura safeguards in

accordance with the Virginia Department of Education’ s 504 plan.]

B. Locd edueation educational agencieq;,—as—defined—by—this—chapter;] other—than-the- \irginia
Department—of —Edueation; may utilize the due process hearing sysem specified in this—chapter
8VAC 20-80-76 to resolve disputes regarding the identification, evaduation[,] or educationd

placement of [qudified] persons who are—handicapped have a disability [as—defined—by—the
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Appendix A.
Figure 1. [Gaselead Locd school divison casdoad] maximums as funded by the Virginia
Appropriation Act.
Casdoad Maximums
Leve Il Levd |
With Without
Disability Category Paraprofessional Paraprofesso
100% of thetime nal 100% of
thetime
Autism 8 6 24
[Deaf-Blind Deaf-blindness] 8 6
Developmenta Delay: age5—-98 10 8
Deveopmenta Delay: age2—5 8 Center Based 12 Home
10 Combined Based and/or
Itinerant
Emotiond Disturbance 10 8 24
Hearing Impairment/Desf 10 8 24
Learning Disahility 10 8 24
Mental Retardation 10 8 24
Multiple Diszhilities 8 6
Orthopedic Imparment 10 8 24
Other Hedlth Impairment 10 8 24
Severe Disabilities 8 6
Speech or Language Impairment #0 68
(itinerant)
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Traumatic Brain Injury

May be placed in any program, according to the
IEP.

[Misda-Hmpairment]

[ Combined group of students needing 20 Points (see Figqure 2)]
Leve | sarvices with students needing
Levd |l sarvices.
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Figure 2. Vduesfor students receiving Levd | services when combined with students receiving

Levd |l sarvices.

Level [H 1]
Level [+ 1] Values Values
With Without
Disability Category Paraprofessonal | Paraprofession
100% of thetime |a 100% of the
time

Autism 25 3.3 1
[Beaf-Blind Deaf- blindness] 25 33 1
Developmenta Delay: age5-—[9 §] 2.0 2.5 1
[Hearing-Hpairment/ Desf Emoational 20 25 1
Disturbance]

[Emnetiona-Disturbanee Hearing 2.0 2.5 1
Impairment/Desf]

Learning Diszhility 2.0 2.5 1
Mental Retardation 2.0 2.5 1
Multiple Dissbilities 25 33 1
Orthopedic Imparment 2.0 2.5 1
Other Hedlth Impairment 20 25 1
Severe Disahilities 2.0 2.5 1
Traumatic Brain Injury 20 25 1
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